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Re:  Request for Proposals to Foster Economic Growth – Enhanced Financial Protections for Small Businesses

To Members of the Committee:

Congress should enact legislation responding to widespread calls for expanded financial protections for small businesses. Under current law, small businesses have
few federal safeguards against financial abuse. When a deceptive loan or other financial product saps the financial strength of a small business, the damage does not
fall exclusively on the business and its owner; its customers, employees, suppliers, state and local governments, and its community’s economy are also hurt. In
aggregate, these harms to individual small businesses hamper the nation’s economic growth. By protecting small businesses from financial abuse, Congress can
boost their potential to grow the economy. 

Small Businesses are Key Drivers of Economic Growth

Small businesses are a primary driver of job growth and wealth creation in the United States, providing more than half the country’s jobs and two-thirds of net new
jobs.[1] They employ half of the nation’s private sector workforce–about 120 million people–and are responsible for creating the majority of the net new jobs since
1995.[2] These small firms are powerful drivers of innovation; they employ more than 40 percent of high-tech workers in the U.S. and produce 13 times more
patents per employee than larger firms.[3] They also reinvest their profits in the local economy, causing “ripple effects” that lead to higher employment rates,
greater investment in infrastructure, and more vibrant communities[4] – and communities better able to withstand economic downturns.[5]

Not only do they create more jobs than their larger counterparts, but small, independent businesses also recirculate a greater share of every dollar in the local
economy. Local small businesses are more likely, for example, to buy goods and services from local sources, hire local employees, and pay taxes to local and
municipal governments. By retaining their wealth locally, small businesses create a “virtuous cycle of local spending” that results in more tax revenue, more jobs for
residents, and more investments in infrastructure and education.[6] Not surprisingly, compared to big-box retails, communities with small businesses have stronger
local economies, characterized by higher income growth, lower levels of poverty, and more employee retention during economic downturns.[7]

Furthermore, small businesses ownership itself can be an important avenue of economic mobility and wealth creation.[8] Business equity represents one-fifth of
total household wealth nationwide, making it the second largest source of wealth beyond home equity. Successful entrepreneurship is correlated with wealth,
savings, job satisfaction, and upward economic mobility.[9]

Financial Predation Undermines Small Businesses

Small businesses report frequently encountering unfair and deceptive treatment in the financial marketplace. In particular, small businesses express dissatisfaction at
the lack of lender transparency regarding the terms of loans.[10] Researchers have confirmed that opaque and confusing disclosures make it difficult for small-
business decision-makers to compare loan offers, denying them the benefits of genuine competition and meaningful choice.[11] Under these conditions, small
businesses are paying shockingly high interest rates (over 350 percent in some cases), hindering their capacity to prosper and grow.[12]

Federal Law Inadequately Protects Small Businesses from Financial Abuse

Minimal federal financial protections exist for small business.[13]

The Consumer Financial Protection Bureau’s (CFPB) core jurisdiction is limited to financial products “offered or provided for use by consumers primarily for
personal, family, or household purposes,”[14] thereby preventing it from using its authority to protect businesses against “unfair, deceptive, or abusive acts or
practices” (UDAAPs). Most of the specific statutes the CFPB enforces – such as the Fair Credit Reporting Act,[15] Truth In Lending Act,[16] and the Fair Debt
Collection Practices Act[17] – apply only to consumer transactions. These statutes and the CFPB’s UDAAP jurisdiction should be amended to cover transactions
with small businesses.[18]

In theory, the Office of the Comptroller of the Currency, the Federal Deposit Insurance Corporation, the Federal Reserve Board, and the National Credit Union
Administration could take enforcement actions against the financial institutions they regulate in order to protect small businesses from “unfair or deceptive acts or
practices” (UDAPs). In practice, these prudential regulators have rarely done so. The Federal Trade Commission has used its UDAP authority to protect small
business against commercial scams perpetrated by non-banks.[19] But it has not used its UDAP authority to stop unfair or deceptive loans (or the sale of other
unfair or deceptive financial products) to businesses.

Congress Should Extend Financial Protections to Small Businesses

There is a strong and growing consensus that small businesses should have stronger federal protections in the financial marketplace. In response to a recent request
for information, interested parties “across the stakeholder spectrum” told the Treasury Department that “small business borrowers should receive enhanced
protections.”[20] Market participants and small business advocates have recognized that small businesses need and deserve the same treatment that is already
required in consumer transactions.[21]

The distinction between a small business borrower and a consumer seeking credit is “often limited,” as a former Administrator of the Small Business Administration
has pointed out.[22] Small business owners are typically experts in the products and services they offer, not in finance, and they often have difficulty securing
affordable financial or legal advice. For these reasons, small businesses and consumers need the same kinds of protections in the financial marketplace.

Moreover, in practice, there is no sharp delineation between consumer financial products and those for small businesses, often putting the personal financial security
of individual business owners at risk. Most small businesses are financed with personal assets[23] and 87% of firms use owners’ personal credit scores to secure
credit.[24] Even when the business itself takes out a loan, 58% of owners personally guarantee their firms’ debt.[25] In fact, personal guarantees are required for
Small Business Administration loans.[26]

CFPB is the Right Agency to Protect Small Businesses

The best agency to oversee protections for small businesses is the CFPB. The CFPB is the primary enforcer of the core statutes that protect borrowers and other
users of financial services against misconduct. It can therefore promulgate uniform rules and – with the exception of community banks – supervise and enforce
compliance across bank and non-bank financial companies alike.

Moreover, the CFPB already has significant responsibility for small business lending, making it logical to consolidate these functions. The Bureau enforces the
Equal Credit Opportunity Act (ECOA), which prohibits discrimination in the provision of business as well as consumer credit. To assist in that work, CFPB will
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soon systematically collect data on small business lending[27] and likely accept complaints from small businesses.[28] These efforts are led by the CFPB’s Office
of Small Business Lending Markets, giving the CFPB relevant expertise.[29] Recognizing these advantages, the CFPB’s current director favors expanding the
Bureau’s jurisdiction to include transactions with small businesses.[30]

Conclusion

I appreciate your attention to the needs of small businesses and your consideration of this proposal to enact federal protections for small businesses in lending and
other financial transactions. 

Sincerely,
Robert E. Rutkowski, Esq.  

cc: House Democratic Whip Office

Senator Mitch McConnell
RUSSELL SENATE OFFICE BUILDING
WASHINGTON DC 20510
Phone: (202) 224-2541
Elizabeth_Strimer@mcconnell.senate.gov
 
Senator Chuck Schumer
Democratic Leader
RUSSELL SENATE OFFICE BUILDING
Washington, DC 20510
rocint@schumer.senate.gov

2527 Faxon Court
Topeka, Kansas 66605-2086
P/F: 1 785 379-9671
E-mail: r_e_rutkowski@att.net 
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