MBCA

MID-SIZE BANK COALITION OF AMERICA

April 12,2017

The Honorable Michael D. Crapo

Chairman

Committee on Banking, Housing, and Urban Affairs
534 Dirksen Senate Office Building

Washington, D.C. 20510

The Honorable Sherrod Brown

Ranking Member

Committee on Banking, Housing, and Urban Affairs
534 Dirksen Senate Office Building

Washington, D.C. 20510

Gentlemen:

I am submitting this on behalf of the Mid-Size Bank Coalition of America (MBCA) in
response to your solicitation of legislative proposals to increase economic growth.

The MBCA is comprised of 78 member banks with head offices in 29 states, with assets
between approximately $8 billion and $50 billion doing business in the United States. In terms
of their common business model, which entails relationship banking, these banks are essentially
community banks with the ability to offer flexible, innovative services to Main Street businesses.
These banks are particularly well positioned to assist small business, the economic engine of this
country. A fairly recent study found that small business accounted for 46% of private, nonfarm
gross domestic product, meaning that small business generated half of all production in the U.S.,
and half of all employment. Thus, to the extent that restraints on these banks can be reduced so
that they can provide vitally needed credit to small business, employment and GDP will grow,
since the overwhelming majority of small business lending is provided by community and mid-
size banks.

The largest banks in the country are compelled to use complex financial modeling in
assessing their customers’ lending needs. Community banks and mid-size banks, on the other
hand, are able to use actual knowledge of the customer and base credit decisions on soft data
such as the customer’s character and local economic conditions.
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Unfortunately, in the past arbitrary asset thresholds have been set that have made it very
difficult for the mid-size banks to effectively operate. In your consideration of proposals to
make adjustment to Dodd-Frank, the MBCA urges you to revisit the $10 billion threshold as it
applies in a variety of regulatory contexts. We would also urge you to revisit the STFI threshold
of $50 billion, adjusting it upward to reflect economic realities.

The MBCA'’s two highest priorities would be to eliminate these thresholds and replace
them with an activities-based standard or, at a minimum, to raise the thresholds as much as
possible. The key sections of Dodd-Frank which need to be amended are Sections 165, 1025,
1026 and 1075, the relevant thresholds which should be addressed are highlighted in the attached
copies. As indicated above, the dollar thresholds contained in these sections should be replaced
by an activities-based standard or significantly raised in amount.

The MBCA appreciates the Committee’s consideration of these issues, and it stands
ready to work with the Committee in crafting appropriate legislative language.

Mid-Size Bank Coalition of America
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(3) COORDINATION WITH THE FEDERAL TRADE COMMISSION.—

(A) IN GENErAL.—The Bureau and the Pederal Trade Commission shall negotj
agreement for coordinating with respect to enforcement actions by each agency re ate.
the offering or provision of consumer financial products or services by any covereq Ardip
that is described in subsection (a)(1), or service providers thereto. The agreementer n
include procedures for notice to the other agency, where feasible, prior to initiatin, shal]
action to enforce any Federal law regarding the offering or provision of consumer finz

products or services.

civi]
Ncia}

(B) Cwvi AcTioNs.—Whenever a civil action has been filed by, or on behalf (f
Bureau or the Federal Trade Commission for any violation of any provision of Federall lthe
described in subparagraph (A), or any regulation prescribed under such provision of lay, i

(i) the other agency may not, during the pendency of that action, institute 5 oy
action under such provision of law against any defendant named in the COmplaileﬂ
such pending action for any violation alleged in the complaint; and Uil

(ii) the Bureau or the Federal Trade Commission may intervene as a party in an
such action brought by the other agency, and, upon intervening— Y

(I) be heard on all matters arising in such enforcement action; and

(I) file petitions for appeal in such actions.

(C) AGREEMENT TERMS.—The terms of any agreement negotiated under subparagraph
(A) may modify or supersede the provisions of subparagraph (B).

(D) DEADLINE—The agencies shall reach the agreement required under subparagraph
(A) not later than 6 months after the designated transfer date.

(d) EXCLUSIVE RULEMAKING AND EXAMINATION AutHORITY.—Notwithstanding any other provision
of Federal law and except as provided in section 1061, to the extent that Federal law authorizes the
Bureau and another Federal agency to issue regulations or guidance, conduct examinations, or
require reports from a person described in subsection (a)(1) under such law for purposes of assuring
compliance with Federal consumer financial law and any regulations thereunder, the Bureau shal}
have the exclusive authority to prescribe rules, issue guidance, conduct examinations, require reports,
or issue exemptions with regard to a person described in subsection (a)(1), subject to those provisions
of law.

(€) SERVICE PROVIDERS.—A. service provider to a person described in subsection (a)(1) shall be
subject to the authority of the Bureau under this section, to the same extent as if such service provider
were engaged in a service relationship with a bank, and the Bureau were an appropriate Federal
banking agency under section 7(c) of the Bank Service Company Act (12 US.C. 1867(c)). In con-
ducting any examination or requiring any report from a service provider subject to this subsection,
the Bureau shall coordinate with the appropriate prudential regulator, as applicable.

(f) PRESERVATION OF FARM CREDIT ADMINISTRATION AUTHORITY.—No provision of this title may be
construed as modifying, limiting, or otherwise affecting the authority of the Farm Credit
Administration. '

[Explanation at q4565.1

[§11,025] ACT SEC. 1025. SUPERVISION OF VERY LARGE BANKS, SAVINGS
ASSOCIATIONS, AND CREDIT UNIONS.

(a) ScoPE OF COVERAGE.—This section shall apply to any covered person that is—

(1) an insured depository institution with total assets of more than $10,000,000,000 an
affiliate thereof; or

(2) an insured credit union with total assets of more than $10,000,000,000 and a
thereof.

d any
ny affiliéte

(b) SUPERVISION.—

(1) IN GENERAL.—The Bureau shall have exclusive authority to require reports and co
examinations on a periodic basis of persons described in subsection (a) for purposes of—

nduct

911,025  ActSec. 1024(c)3)
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(A) assessing compliance with the requirements of Federal consumer financial laws;

(B) obtaining information about the activities subject t(}j‘ such laws and the associated
compliance systems or procedures of such persons; and )

(@)} detec’cmg,and assessing associated risks to consumers and to markets for consumer
financial products and services, )

(2) COORDINATION.—To minimize regulatory burden, the Buréau shall coordinate its supervi-
gory activities with the supervisory activities conducted by prudential regulators and the State
bank regulatory authorities, including consultation regarding their respective schedules for
examining such persons described in subsection (a) and requirements regarding reports to be
submitted by such persons.

(3) USE.OF EXISTING REPORTS.—The Bureau shall, to the fullest exterit possible, use—

(A) reports pertaining to a person described in subsection (a) that have been provided
or required to have been provided to a Federal or State agency; and

(B) information that has been reported publicly.

(4) PRESERVATION OF AUTHORITY.—Nothing in this title may, be construed as limiting the
authority of the Director to require reports from ‘a person described in subsection (a), as
permitted under paragraph (1), regarding information owned or under the control of such
person, regardless of whether such information is maintained, stored, or processed by another
persor. L ,

(5) RERORTS OF TAX LAW NONCOMPLIANCE—The Bureau’shall provide the Commissioner of

- Internal Revenue with any report 'of examination or related information identifying possible tax

law noncompliance. i . !

it

(é) PRIMARY ENFORCEMENT. AUTHORITY.— |

(1) THE BUREAU TO HAVE PRIMARY ENFORCEMENT AUTHORITY.—To the extent that the Bureau and
another Federal agency are authorized to enforce a Federal corisumer financial law, the Bureau
shall have primary authority to enforce that Federal consumer financial law with respect to any
person described in subsection (a). .

(2) ReFERRAL.—Any Federal agency, other than the Federal Trade' Commission, that is
sauthorized to enforce a Federal consumer: financial law may recommeénd, in writing, to the
Bureau that the Bureau initiate an enforcement proceeding with respect to a person described in

., subsection (a), as the Bureau is authorized to do by that Federal consumer financial law.

(3) BACKUP ENFORCEMENT AUTHORITY OF OTHER FEDERAL AGENCY.—If the Bureau does not, before
the end of the 120-day period beginning:on the date on which the Bureau receives a recommen-
dation under paragraph (2), initiate an:enforcément proceeding, the other agency referred to in

-paragraph (2) may.initiate an enforcement:procéeding; including peérforming follow up supervi-
sory and support functions incidental thereto, to assure compliance with such proceeding.

(d) SeRVICE PROVIDERS—A service provider to a persori described in subsection (a) shall be

- . subject to the authority of the Bureau under this section, to the same extent as if the Bureau were an

appropriate Federal banking agency under section 7(c) of the Bank Service Company: Act 12 U.S.C.

g 1867(c). In conducting any examination or requiring any report from a service provider subject to this
F VERY LARGE BANKS, SAVING subsection, the Bureau shall coordinate with the appropriate prudential regulator.

OF Vi ppropriate p gulate

NIONS. ; :

rto any covered person that is— K )

otal assets of more than $10,000,000,000 and any

- (€) SIMULTANEOUS AND COORDINATED SUPERVISORY ACTION.— . .

(1) EXAMINATIONS.—A prudential regulator and the Bureau shill, with respect to each
insured depository institution, insured credit union, or.other covered person described in
subsection (a) that is supervised by the prudential regulator and the Bureau, respectively—

' ‘ ' ffiliate
ts of more than $10,000,000,000 ;nd any @ (A) coordinate the scheduling of examinations of the insured depository institution,

insured credit union, or other covered person described in subsection (a); -

(B) conduct simultaneous examinations of each insured depository institution or in-
sured credit-union, .unless such institution requeésts examinations to be conducted

v i ct
i ity to require reports and condu 4
clusive authority q P T

~ribed in subsection (a) for purposes of—
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agreements with State bank supervisors to coordinate examinations, consistent with

Law Text i . g

(C) share each draft report of examination with the other agency ang

receiving agency a reasonable opportunity (which shall not be less than a periq dpsfrgnit the ’

after the date of receipt) to comment on the draft report before such report is maqq fing ayg

(D) prior to issuing a final report of examination or taking supervisory actioy,

consideration concerns, if any, raised in the comments made by the other agency, - fake inty

(2) COORDINATION WITH STATE BANK SUPERVISORS.—The Bureau shall pursue arrangemeny,
3 S and

paragraph
(3) AVOIDANCE OF CONFLICT IN SUPERVISION.—

(A) ReQuesT.—If the proposed supervisory determinations of the Bureau and 5
tial regulator (in this section referred to collectively as the “agencies”) are cong;,
insured depository institution, insured credit union, or other covered person deg
subsection (a) may request the agencies to coordinate and present a joint stat,
coordinated supervisory action.

Prudep,.
Cting
Cribed i
€ment qf

(B) JOINT STATEMENT.—The agencies shall provide a joiht statement under sub
(A), not later than 30 days after the date of receipt of the request of the insured
institution, credit union, or covered person described in subsection (a).

paragra h
depositogy

(4) APPEALS TO GOVERNING PANEL.—

(A) IN GENERAL.~If the agencies do not resolve the conflict or issue a joint statemeny
required by subparagraph (B), or if either of the agencies takes or attempts to take g
supervisory action relating to the request for the joint statement without the consent of the
other agency, an insured depository institution, insured credit union, or other covereq
person described in subsection (a) may institute an appeal to a governing panel, as provided
in this subsection, not later than 30 days after the expiration of the period during which 5
joint statement is required to be filed under paragraph (3)(B).

(B) COMPOSITION OF GOVERNING PANEL.—The governing panel for an appeal under thig
paragraph shall be composed of— ‘ :

(i) a representative from the Bureau and a representative of the prudential regula-
tor, both of whom—

(I) have not participated in the material supervisory determinations under
appeal; and o '

(II) do not directly or indirectly report to the person who participated materi-
ally in the supervisory determinations under appeal; and .

(ii) one individual representative, to- be determined on a rotating basis, from
among the Board of Governors, the Corporation, the National Credit Union Administra-
tion, and the Office of the Comptroller of the Currency, other than any agency involved
in the subject dispute. ’

(C) Conpucr oF APPEAL.—In an appeal under this paragraph—

(i) the insured depository institution, insured credit union, or other covered person
described in subsection (a)— E '

() shallinclude in its appeal all the facts and légal arguments pertaining to the
matter; and

(I) may, through counsel, employees, or representatives, appear before the
governing panel in person or by telephone; and s

(ii) the governing panel—

(I) may request the insured depository institution, insured credit union, or
other covered person described in subsection (a), the Bureau, or the prudentlal
regulator to produce additional information relevant to the appeal; and

(II) by a majority vote of its members, shall provide a final determination, in
writing, not later than 30 days after the date of filing of an informatior}ally
complete appeal, or such longer period as the panel and the insured depository

£
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institution, insured credit union, or other covered person described in subsection
(a) may jointly agree.

(D) PUBLIC AVAILABILITY OF DETERMINATIONS.—A governing panel shall publish all infor-
mation contained in a determination by the governing panel, with appropriate redactions of
information that would be subject to an exemption from disclosure under section 552 of title
5, United States Code.

(E) PROHIBITION AGAINST RETALIATION.—The Bureau and the prudential regulators shall

rescribe rules to provide safeguards from retaliation against the insured depository institu-

tion, insured credit union, or other covered person described in-subsection (a) instituting an
appeal under this paragraph, as well as their officers and employees.

(F) LiMrraTiON.—The process provided in this paragraph shall not-apply to a determina-
tion by a prudential regulator to appoint a conservator or receiver for an insured depository
institution or a liquidating agent for an insured credit union, as the case may be, or a
decision to take action pursuant to section 38 of the Federal Deposit Insurance Act (12 U.S.C.
18310) or section 212 of the Federal Credit Union Act (112 U.S.C. 1790a), as applicable.

(G) EFFECT ON OTHER AUTHORITY.—Nothing in this section shall modify or limit the
authority of the Bureau to interpret, or take enforcement action under, any Federal con-
sumer financial law, or the authority of a prudential regulator to interpret or take enforce-
ment action under any other provision of Federal law for safety and soundness purposes.

ACT SEC. 1026., OTHER BANKS, SAVINGS ASSOCIATIONS, AND
CREDIT UNIONS.
(a) SCOPE OF COVERAGE.—This section shall apply to any covered person that is—

(1) an insured depository institution with total assets of $10,000,000,000 or less; or .

(2) annsured credit union with total assets of $10,000,000,000 or less.

(b) RepoRTs.—The Director may require reports from a person described in subsection (a), as

(1) USE OF EXISTING Rl;:’P'OI:{;TS.—The Bureau shall, to the fullest extent possible, use—
. .(A) reports pertaining to a person described in subsection (a) that have, been provided
or required to have been provided to a Federal or State agency;.and
(B) information that has been reported publicly. g

(2) PRESERVATION OF AUTHORITY.—Nothing in this subsection may be construed as limiting the
authority of the Director from requiring from a person described in subsection (a), as permitted
under paragraph (1), information owned or under the control of such person, regardless of
whether such information is maintained, stored, or processed by ariother person. ‘

(3) REPORTS OF TAX LAW NONCQMP'LIANCE.———Thé Bureau shall provide the Cbmmissioner of
Internal Revenue with any report of examination or related information identifying possible tax
law noncompliance. ) " ‘ K

(c) EXAMINATIONS.—

(1) IN GENERAL—The Bureau may, at its discretion, include examiners on a sampling basis of
the examinations performed by the prudential regulator to assess compliance with the require-
ments of Federal consumer financial law of persons described in subsection (a).

{2) AGENCY COORDINATION.—The prudential regulator shall—

(A) provide all reports, records, and documentation related to the examination process
for any institution included in the sample referred to in paragraph (1)-to the Bureau on a
timely and continual basis;

Act Sec. 1026(c)(2)(A)

111,026
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institution, insured credit union, or other covered person described in subsection
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(D) PUBLIC AVAILABILITY OF DETERMINATIONS.—A governing panel shall publish all infor-
mation contained in a determination by the governing panel, with appropriate redactions of
information that would be subject to an exemption from disclosure under section 552 of title
5, United States Code.
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(E) PROHIBITION AGAINST RETALIATION.—The Bureau and the prudential regulators shall

rescribe rules to provide safeguards from retaliation against the insured depository institu-

tion, insured credit union, or other covered person described in subsection (a) instituting an
appeal under this paragraph, as well as their officers and employees.
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(F) LiviraTION.—The process provided in this paragraph shall not apply to a determina-
tion by a prudential regulator to appoint a conservator or receiver for an insured depository
institution or a liquidating agent for an insured credit union, as the case may be, or a
decision to take action pursuant to section 38 of the Federal Deposit Insurance Act (12 U.S.C.
-18310) or section 212 of the Federal Credit Union Act (112 U.S.C. 1790a), as applicable.
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(B) involve such Bureau examiner in the entire examination process for syep,
and Pers(,n;

(C) consider input of the Bureau concerning the scope of an examination, ¢ d
the examination, the contents of the examination report, the designation of Mmatters rq Eq of
attention, and examination ratings. q ‘Ung

(d) ENFORCEMENT.—

(1) IN GENERAL.—Except for requiring reports under subsection (b), the prudentia) regy)
is authorized to enforce the requirements of Federal consumer financial laws and, with respe attor
a covered person described in subsection (a), shall have exclusive authority (relatj ‘o

ve tgo
Bureau) to enforce such laws. the
(2) COORDINATION WITH PRUDENTIAL REGULATOR.—

(A) REFERRAL—When the Bureau has reason to believe that a
subsection (a) has engaged in a material violation of a Federal consu

Bureau shall notify the prudential regulator in writing and recommen
respond.

person describeg in
mer financia] law, y e
d appropriate action t,

(B) Response—Upon receiving a recommendation under subparagraph (A
dential regulator shall provide a written response to the Burea
thereafter.

), the pay
u not later than 60 gs;s

(e) SERVICE PROVIDERS.—A service provider to a substantial number of persons describeq i
subsection (a) shall be subject to the authority of the Bureau under section 1025 to the same extent g5
if the Bureau were an appropriate Federal bank agency under section 7(c) of the Bank Service
Company Act (12 U.S.C. 1867(c)). When conducting any examination or requiring any report from a

service provider subject to this subsection, the Bureau shall coordinate with the appropriate pruden-
tial regulator.

[Explanation at §4575.]

[111,027] ACT SEC. 1027. LIMITATIONS ON AUTHORITIES OF THE BUREAU;
PRESERVATION OF AUTHORITIES.

(a) EXCLUSION FOR MERCHANTS, RETAILERS, AND OTHER SELLERS OF NONFINANCIAL GOODS oR

SERVICES.—

b/
i

(1) SALE OR BROKERAGE OF NONFINANCIAL GOOD OR SERVICE.—The Bureau ma
rulemaking, supervisory, enforcement or other authority under this title with respect to a person
who is a merchant, retailer, or seller of any nonfinancial good or service and is engaged in the
sale or brokerage of such nonfinancial good or service, except to the extent that such ‘person is
engaged in offering or providing any consumer financial product or service, or is otherwise

subject to any enumerated consumer law or any law for which authorities are transferred under.. -

subtitle F or H.

(2) OFFERING OR PROVISION OF CERTAIN CONSUMER FINANCIAL PRODUCTS OR SERVICES IN CONNECTION
WITH THE SALE OR BROKERAGE OF NONFINANCIAL GOOD OR SERVICE.— :

(A) IN GENERAL.—Except as provided in subparagraph (B), and subject to subparagraph

(C), the Bureau may not exercise any rulemaking,
authority under this title with respect to a merchant, re
or services, but only to the extent that such person—

supervisory, enforcement, or other
tailer, or seller of nonfinancial goods

(i) extends credit directly to a consumer, in a case in which the good or servic.e
being provided is not itself a consumer financial product or service (other than credit
described in this subparagraph), exclusively for the purpose of enabling that consumer

to purchase such nonfinancial good or service directly from the merchant, retailer, or
seller;

(i) directly, or through an agreement with another person, collects debt arising
from credit extended as described in clause (i); or

(iii) sells or conveys debt described in clause (i) that is delinquent or otherwise in
default.

111,027  ActSec. 1026(c)(2)(B)
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1ve System to establish payment gateways in differe
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lestination countries. i

m one calendar year after the date of enactment of thi
during the 10-year period beginning on that dag, :::
1bmit a report to the Committee on Banking, Hous'm
2 Committee on Financial Services of the Hoyge of
ttomated clearinghouse system and its progregg h
subsection. The report shall include an analysig 01}
sactions rules and formats, the efficacy of increagip,
tions to increase adoption. 8

VISION OF REMITTANCE TRANSFERS.—

nioNs.—Each of the Federal banking agencies and the
[l provide guidelines to financial institutions under the
fering of low-cost remittance transfers and no-cost oy
is-agency services o remittance transfer providers,

COMMISSION.—As part of its duties as members of the
sion, the Bureau, the Federal banking agencies, and the
1l assist the Financial Literacy and Education Commijs.
; Financial Empowerment (or the “SAFE Strategy”), ag

G AMENDMB’NT.—Parégfaph (12) of section 107 of the
ended to read as follows:

ibed.by the Board—

f membership, negoi%ieble checks imcluding travelers

money transfer instruments (including international

1 remittance transfers, as defined in section 919 of the

for persons in the field of men\bership for a fee;”.

NTS 10 Ust OF REMITTANCE HISTORY IN CALCULATION OF
»eriod beginning on the date of enactment of this Act,
lent, the Committee on Banking, Housing, and Urban
« Financial Services of the House of Representatives

ze history of a consumer could be used to enhance the

wdel barriers and impediments that impede the use of
nhance the credit score of the consumer; and

“in which maximum transparency and disclosure to
«ce transfers subject to this title and the amendments
whether or not such exchange rates are known at the
sumer for the remittance transfer, including disclosure
used and the amount of currency that the recipient 0
@ values of the currency into which the funds were
2)(D) and 919(a)(3) of the Electronic Fund Transfer Act
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{Explanation at 14740.]

g11,074] ACT SEC. 1074. DEPARTMENT OF THE TREASURY STUDY ON ENDING
THE CONSERVATORSHIP OF FANNIE MAE, FREDDIE MAC, AND
REFORMING THE HOUSING FINANCE SYSTEM. .

5 5

(a) STUDY REQUIRED.—

(1) IN GENERAL.—The Secretary of the Treasury shall conduct a study of and develop
recommendations regarding: the options for ending the conservatorship of the Federal National
Mortgage Association (in this section referred to as “Fannie Mae”) and the Federal Home Loan
Mortgage Corporation (in this section referred to as “Freddie Mac”), while minimizing the cost to
taxpayers, including such options as— :

(A) the gradual wind-down and liquidation of such entities;
(B) the privatization of such entities; . N
(C) the incorporation of the functions of such entities into a Federal agency;
(D) the diseeiution of Fannie Mae .«;{ﬁd Freddie Mac into smaller eemparﬁes; or
(E) any other measures the Secretary determines appropriate.
@) ANALYSES—The study required urider paragiaph (1) shall include an analysis of—

(A) the role of the Federal Government in supporting a‘stable, well-functioning hous-
ing finance system, and whether and to what extent the Federal,Government should bear
risks in meeting Federal housing finance objectives;:

(B)‘ how the current structure of the hoiising finance system can be improved;

©) how the housing finance system should- s’uppoft the icontinued availability of
mortgage credit to all segments of the market;

(D) how the housing finance system should be structured to ensure that consumers
continue to have access to 30-year, fixed rate, prepayable mortgages and other mortgage
products that have simple terms that can be easily understood; *

(E) the role of the Federal Housing Administration and the Department of Veterans
Affairs in-a future housing system; I 3o

(F) the impact of reforms of the housing finance system on the ﬁnancing of rental
housing; ‘ J

(G) 'the impact of reforms of the housing finance system on secondary market liquidity;
(H) the role of standardization in the housing finance system;.

‘(1) how housing finance systems in other countries offer insights that can help inform
- options for reform in the United States; and - RaLE

(J) the options for transition to a reformed housing finance system.
(b) REPORT AND RECOMMENDATIONS.—Not later than January 31,2011, the Secretary of the Treasury
shall submiit the'report and recommendations réquired under subsection (a) to the Committee on

Banking, Housing, ‘and Urban Affairs of 'the Senate and the Committee on Financial Services of the
House of Representatives. i

[Explanation at §4745.]

1111,075] ACT SEC. 1075. REASONABLE FEES AND RULES FOR PAYMENT CARD
TRANSACTIONS. |

(a) IN GENERAL—The Electronic Fund Transfer Act (I5US!E 1693 et seq.) is amended—
(1) by redesignating sections 920 and 921 as sections 921 and 922, respectively; and
(2) by inserting after section 919 the following: .

Act Sec. 1075(a)(2) 9]11,075






1212

Law Text

“SEC. 920. REASONABLE FEES AND RULES FOR PAYMENT CARD TRANSACTIONS.

“(a) REASONABLE INTERCHANGE TRANSACTION FEES FOR ELECTRONIC DEBIT TRANSACTIONS.—

“(1) REGULATORY AUTHORITY OVER INTERCHANGE TRANSACTION FEES.—The Board may

scribe regulations, pursuant to section 553 of title 5, .United States Code, regardip, Pre.
interchange transaction fee that an issuer may receive or charge with respect to an electry $1
debit transaction, to implement this subsection (including related definitions), ang to Tug
vent circumvention or evasion of this subsection. Pre

“(2) REASONABLE INTERCHANGE TRANSACTION FEES.—The amount of an
action fee that an issuer may receive or charge with respect to an electro
shall be reasonable and proportional to the cost incurred by the issue

y interchange tra
. o 5
nic debit transactioS
r with respect 0 the
transaction.
“(3) RULEMAKING REQUIRED,~~

“(A) IN GENERAL.—The Board shall prescribe regulations in final form not later thy,
9 months after the date of enactment of the Consumer Financial Protection Act of 2010
to establish standards for assessing whether the amount of any interchange transactio,

fee described in paragraph (2) is reasonable and proportional to the cost incurred by the
issuer with respect to the transaction.

“(B) INFORMATION COLLECTION.—The Board may require any issuer (or agent of an
issuer) or payment card network to provide the Board with such information as may be
hecessary to carry out the provisions of this subsection and the Board, in issuing ryjeg
under subparagraph (A) and on at least a bi-annual basis thereafter, shall disclose such
aggregate or summary information concerning the costs incurred, and interchang,
transaction fees charged or received, by issuers or payment card networks in ¢
with the authorization, clearance or settlement of electronic debit transacti
Board considers appropriate and in the public interest.

onnection
ons as the

“(4) CONSIDERATIONS; CONSULTATION.
the Board shall— i
“(A) consider the functional similarity between—
(i) electronic debit fransactions; and

“(ii) checking transactions that are required within the Federal Reserve bank
system to clear at par;

“(B) ‘distinguish between—

~—In prescribing régulations under péragraph (B)aA),

“(i) the incremental cost incurred by an issuer for the role of the issuer in the
authorization, clearance, or settlement of a particular electronic debit transaction,
which cost shall be considered under paragraph (2); and

“(ii) other costs incurred by an issuer which are not specific to a particular

electronic debit transaction, which costs shall not be considered under paragraph
(2); and

“(C) consult, as appropriate, with the Comptroller of the Currency, the Board of
Directors of the Federal Deposit Insurance Corporation, the Director of the Office of
Thrift Supervision, the National Credit Union Administration Board, the Administrator

of the Small Business Administration, and the Director of the Bureau of Consumer
Financial Protection.

“(5) ADJUSTMENTS TO INTERCHANGE TRANSACTION FEES FOR FRAUD PREVENTION COSTS.—

“(A) ADJUSTMENTS.—The Board may allow for an adjustment to the fee amount
received or charged by an issuer under paragraph (2), if—

“(i) such adjustment is reasonably necessary to make allowance for costs

incurred by the issuer in preventing fraud in relation to electronic debit transac-
tions involving that issuer; and

“(ii) the issuer complies with the fraud-related standards established by the
Board under subparagraph (B), which standards shall—

Act Sec. 1075(a)(2)
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“(I) be designed to ensure that any fraud-related adjustment of the issuer
is limited to the amount described in clause (i) and takes into account any
fraud-related reimbursements (including amounts from charge-backs) received

. from consumers, merchants, or payment card networks in relation to electronic
- debit transactions involving the issuer; and

“(I) require issuers to take effective steps to reduce the occurrence of, and
costs from, fraud i in relation to electronic debit transactions, including through
the development and implementation of cost-effective fraud prevention
technology

3
i

“(B) RULEMAKING REQUIRED -—

“(i) IN GENERAL~The Board shall prescribe regulations in final form ot later
than 9 months after the date of enactment of the Consumer Financial Protection Act
of 2010, to estabhsh standards for making ad]ustments under this paragraph.

“(if) FACTORS FOR CONSIDERA'HON ~In issuing the standards and prescribing
regulations'under this paragraph, the Board shall consider—

“(I) the nature, type, and occurrence of fraud in electronic debit
transactions;

' “(Il) the extent to which the occurrence of fraud depends on whether

authorization in an electronic debit transaction is based on signature, PIN, or
other means; ;

“(IIT) the available and economical means by whlch fraud on electronic
debit transactions may be reduced;

“(IV) the fraud prevention.and data security costs expended by each party
involved in electronic debit transactions (including consumers, persons who
accept debit cards as a form of payment, financial institutions, retailers and
payment card networks);’

“(V) the' COSts of fraudulent transactions absorbed by each party involved
in such transactions (including consuiners, persons who accept debit cards as a
form of payment, financial institutions, retailers and payment card networks);

‘ ~ “(VI) the extent to which intérchange transaction fees have in the past
reduced or increased incentives for parties involved in electronic debit transac-
tions to reduce fraud on such transactions; and

“(VID) such other factors as the Board considers appropnate

“(6) EXEMPTION FOR SMALL ISSUERS.— ;

. B TP ERP R .

“(A) IN GENERAL.—This subsection shall not apply to any issuer that, together with

its affiliates, has assets of less‘than $10,000,000,000, and the Board shall exempt such
issuers from regulations prescribed under paragraph (3)(A).

“(B) DEFINITION.—For purposes of this paragrdph the term “issuer” shall be limited
to the person holding the asset account that is debited through an electronic debit
transactiori. . !

~ “{7) EXEMPTION FOR GOVERNMENT-ADMINISTERED PAYMENT PROGRAMS AND RELOADABLE PREPAID
CARDS— i '

“(A)IN GENERAL.—This subsection shall not apply to an interchange transaction fee
charged or received with respect.to an electronic debit transaction in which a person
uses—

“(i) a debit card or general-use prepa1d card that has been provided to a person
pursuant to a Federal, State or local government-administered payment program,
in which the person may only use the debit card or general-use prepaid card to
transfer or debif funds, monetary value, or other assets that have been provided

- pursuant to such program; or.

“(ii) a plastic card; payment code, or device that is—
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“(Iy linked to funds, monetary value,

or assets which are
loaded on a prepaid basis; purchaSQd or et

+
“(II) not issued or approved for use to access or debit any accoy
or for the benefit of the card holder (other than a subaccount o Othgt helg by
of recording or tracking funds purchased or loaded on the card op B Methog
basis); : » % Prepajy

“(I1) redeemable at multiple, unaffiliated merchants or Service proy: i
or automated teller machines; p 0v1dersl

“(IV) used to transfer or debit funds, monetary value,

“(V) reloadable and not marketed or labeled as
certificate.

or other assets; ang

a gift carq or gift. {
“(B) EXCEPTION.—Notwithstanding subparagraph (A), after the end of he 1 e
period beginning on the effective date provided in paragraph (9), this subsectiop “Year

apply to an interchange transaction fee charged or received with respect to an eleg h_Shalll
debit transaction described in subparagraph (A)(i) in which a person uses 4 eneral?mc i
prepaid card, or an electronic debit transaction described in subparagraph ( A, if use
of the following fees may be charged to a person with respect to the card: A

“(i) A fee for an overdraft, including a shortage of funds or a transacy
processed for an amount exceeding the account balance. 20

“(ii) A fee imposed by the issuer for the first'withdrawal per month frop 4
automated teller machine that is part of the issuer’s designated automated te|je,
machine network.

“(C) DERINITION.—For purposes of subparagraph (B), the term “designated ayfq.
mated teller machine network” means either— o

" “(i) all automated teller machines identified in the name of the issuer; or

“(ii) any network of automated teller machines identified by the issuer that
provides reasonable and convenient access to.the issuer’s customers.

“(D) REPORTING.—Beginning 12 months after the date of endctment of the Consumer
Financial Protection Act of 2010, the Board shall annually provide a report to the
Congress.regarding — ~ o Ea

“(i) the prevalence of the use of general-use prépaid cards in Federal, State or
local government-administered payment programs; and

“(ii) the interchange transaction fees and cardholder fees charged with respect
to the use of such general-use prepaid cards.

“(8) REGULATORY. AUTHORITY OVER NETWORK FEES.—

o E
“(A) IN GENERAL—The Board may prescribe regulations, pursuant to section 553 of 1
title 5, United States Code, regarding any network fee.

: 1

“(B) LIMITATION.—The authorit§ under éﬁbpdraérﬁph (A) to prescribe regulations ;
shall be limited to regulations to ensure that— 1

“(i) a network fee is not used to diréctly or indirectly'éompensate an issuer -
with respect to an electronic debit transaction; and I

“(ii) a network fee is not used to circumvent or evade the restrictions of this |
subsection and regulations prescribed under stich subsection. ' |

“(C) RULEMAKING REQUIRED.~The Board shall prescribe regulations in final form
before the end of the 9-month period beginning on the date of the enactment of the
Consumer Financial Protection Act of 2010, to carry out the authorities provided under
subparagraph (A). ' '

“(9) ErFeCTIVE DATE.—This subsection shall take effect at the end of the 12-month pel‘iOd
beginning on the date of the enactment of the Consumer Financial Protection Act of 2010.
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“(b), LIMITATION ON PAYMENT CARD NETWORK RESTRICTIONS.—
“(1) PROHIBITIONS AGAINST EXCLUSIVITY ARRANGEMENTS.—

“{A) NO EXCLUSIVE NETWORK.—The Board shall, before the end of the 1-year period
beginning on the date of the enactment of the Consumer Financial Protection Act of
2010, prescribe regulations providing that an issuer or payment card network shall not
‘directly or through dny agent, processor, or licensed member of a payment card
network, by contract, requirement, condition, penalty, or otherwise, restrict the number
of payment card networks on which an electronic debit transaction may be processed
to—

(1) 1 such network; or. :
x”(ii) 2 or more such networks which are owned, controlled, or otherwise
' operated by— s e ’
“(I) affiliated persons; or
“(II) networks affiliated with such issuer.

“(B).NO ROUTING RESTRICTIONS.—The Board shall, before the end of the 1-year period
beginning on the date of the enactment of the Consumer Financial Protection Act of
2010, prescribe regulations providing that an issuer or payment card network shall not,
directly or through any agent, processor, or licensed member of the network, by

' contract, tequirement, condition, penalty, or otherwise, inhibit the ability of any person
who accepts debit cards for payments to direct the routing of electronic debit transac-
tions for processing over any payment card network that may process such transactions.

- “(2) LIMITATION ON RESTRICTIONS ON OFFERING DISCOUNTS.FOR USE OF A FORM OF PAYMENT.—

“(A) IN GENERAL—A payment card network shall not, directly or through any
agent, processor, or licensed member of the network, by contract, requirement, condi-
tion, penalty, or otherwise, inhibit the ability of any person to provide a discount or in-
kind incentive for payment by’ the use of cash, checks, debit cards, or credit cards to the
extent that— :

(i) in the case of a discount or in-kind incentive for payment by the use of
debit cards, the discount or in-kind incentive does not differentiate on the basis of
.. the issuer or the payment card network; .

“(ii) in the case of a discount or in-kind inceritive for payment by the use of
credit cards, the discount or in-kind incentive does not differentiate on the basis of
the issuer or the payme’:rit card network; and ’

“(iii) to the extent required by Federal law and applicable State law, such
discounit or in-kind incentive-is offered to all prospective buyers and disclosed
clearly and conspicuously.

“(B)!"LAWFUL ' DISCOUNTS.—For purposes of this paragraph, the network may not
penalize-any person for the providing of a discount that is in compliance with Federal
law and applicable State law.

1 #(8) LIMITATION ON RESTRICTIONS ON SETTING TRANSACTION MINIMUMS OR MAXIMUMS.

“(A) IN GENERAL—A paymenf card network shall not, directly or through any
-agent, processor, or licensed member of the network, by contract, requirement, condi-
tion, penalty, or otherwise, inhibit the ability— ‘ '
“(i) of any person to set a minimum dollar value for the acceptance by that
person of credit.cards, to the:extent that— ..
“(I) such minimum dollar value does not differentiate between issuers or
between payment card networks; and
“(I) such minimum dollar value does not exceed $10.00; or
“(ii) of any Federal agency or institution of higher education to set a maximum
dollar value for the acceptance by that Federal agency or institution of higher

reducation of credit cards, to the extent that such maximum dollar value does not
differentiate between issuers or between payment card networks.
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“(B) INCREASE IN MINIMUM DOLLAR AMOUNT.
scribed pursuant to section 553 of title 5, United

—The Board may, by regulatio
ok dollar value listed in subparagraph (A)(i)(ID).

States Code, increase the amoupy, fPF&
the

“(4) RULE OF CONSTRUCTION:.—.

No provision of this subsection shall be congy, '
authorize any person— L

Tueq to
‘ “(A) to discriminate between debit cards within a payment card Network . e
basis of the issuer that issued the debit card; or . M the

“(B) to discriminate between credit cards withi

n a payment card network o
basis of the issuer that issued the credit card. : the

“(c) DERINITIONS.—For purposes of this section,

“(1) AFRILIATE—The term ‘affiliate’ means any company that controls, is controlleq b “l
or is under common control with another company. Y,

“(2) DEBIT CARD.—The term “debit card’~—

“(A) means any card, or other payment code or device, or u
through a payment card network to debit an asset account (regardless of the Purpose foe
which the account is established), whether authorization is based on signature, PIN o;
other means; ’

the following definitions shall apply.

.

=i gl

issued or approveq f

“(B) includes a
915(a)(2)(A); and

“(C) does not include paper checks.

“(3) CREDIT CARD.
Truth in Lending Act.

general-use prepaid card, as that term is defined in Section

—The term ‘credit card’ has the same meaning as in section 103 of the

- “(4) DiSCOUNT.—The term ‘discount’—

“(A) means a reduction m
| regular price; and

“(B) does not include
| formed is the regular price.
|

ade from the price that customers are informed is the
any means of increasing the price that customers are in-

“(5) ELECTRONIC DEBIT TRANSACTION.—The

term ‘electronic debit transaction’ means;a
transaction in which a person uses a debit card.

“(6) FEDERAL AGENCY.—The term ‘Federal agency’ means—

“(A) an agency (as defined in section 101 of title 31, United States Code); and

“(B) a Government corporation (as defined in section 103 of title 5, United States
Code).

“(7) INSTITUTION OF HIGHER EDUCATION.

—The term “institution of higher education’ has the
same meaning as in 101 and 102 of the H

igher Education Act of 1965 (20 U.S.C. 1001, 1002).

“(8) INTERCHANGE TRANSACTION FEE~—The term ‘interchange transaction fee’ means any

fee established, charged or received by a payment card network for the purpose of compen-
sating an issuer for its involvement in an electronic debit transaction.

“(9) IsSUER.~—The term ‘“issuer’ means any person wh
or the agent of such person with respect to such card.

“(10) NETWORK FEE.—The term ‘network fee’ means any fee charged and received by a i

payment card network with respect to an electronic debit transaction, other than an in-
terchange transaction fee.

0 issues a debit card, or credit card,

“(11) PAYMENT CARD NETWORK.—The term ‘payment card network’ means an entity that
directly, or through licensed members, processors, or agents, provides the proprietary
services, infrastructure, and software that route information and data to conduct debit card
or credit card transaction authorization,»clearance, and settlement, and that a person uses in

order to accept as a form of payment a brand of debit card, credit card or other device that
may be used to carry out debit or credit tfransactions.
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"(d) ENFORCEMENT.—

“(1) IN GENERAL.—Compliance with the requrrements 1mposed under this section shall

! 'r‘. : be enforced under section 918.

) - ' ““(2) EXCEPTION.—Sections 916 and 917 shall not apply with respect to this section or the

requirements imposed pursuant to this section.”.

1) AMENDMENT TO THE FOOD AND NUTRITION ACT-OF 2008.—Section 7(h)(10) of ‘the Food and
N utrition Act of 2008 (7 U S.C. 2016(h)(10)) is amended to read as follows

#(10) FEDERAL LAW. NOT APPLICABLE.—Section 920, of the Electronic. Fund Transfer Act shall not
oply to electromc benefrt transfer or relmbursement systems under this Act
4P
© AMENDMENT TO THE FARM SECURITY AND RURAL INVESTMENT ACT OF 2002 —-—Sectlon 4402 of the
om Security and Rural Investment Act of 2002 (7 U.S. C. 3007) i is amended by adding at the end the

f 1owmg new subsection:

#(f) FEDERAL LAW NOT APPLICABLE.—Section 920 of the Electroruc Fund Transfer Act shall not apply
0 electronic: benefit transfer systems established under this sectlon

d) AMENDMENT TO THE CHILD NUTRITION ACT OF 1966 —Sectlon 11 of the Chlld Nutrltlon Act of
1966 (42 U.S.C. 1780) is amended by addmg at the end the fo]lowmg

#(c) FEDERAL LAW NOT APPLICABLE.~Section 920 of the Electronic Fund Transfer Act shall not apply
o electronic benefit transfer systems established under- ﬂ'\lS Act or the Richard -B. Russell National
gchool Lunch Act (42sUSC 1751 et'seq’).”. 23 ey el A%

it 2 1, 4 1]

{Explanatlon at ‘114750 1 ' - R e ;
[911,076] ACT SEC. 1076. REVERSE MORTGAGE STUDY AND REGULATIONS.

(a) STUDY —Not later than 1 year after the de51gnated transfer date, the Bureau shall conduct a

tudy on reverse: mortgage transactions. - ol
VRl s 1 ey { +
(b) REGULATIONS — "
e b [t ' (IS
1) In GENERAL ~If the Bureau determines through the study requlred under subsection (a)
that conditions or limitations on reverse mortgage transactions are necessary or approptiate for
accomplishing the purposes and objectives of this title, including protecting borrowers with
respect to the obtaining of reverse mortgage loans for the purpose of funding investments,
annuities, and: other investment products and the su1tab1hty of a borrower in‘obtairiing a reverse

mortgage for such purpose. i s

(2) IDENTIFIED PRACTICES AND INTEGRATED DISCLOSURES. —The regulatlons prescrlbed under para-
graph (1) may, as the Bureau may so determine—

oBar

(A) 1dent1fy any practice as unfalr, deceptwe, or abusive in Connectron with a reverse
mortgage transaction; and

(B) provide for an integrated disclosure standard and model dlsclosures for reverse
mortgage transactions, consistent with ‘section’ 4302(d), that combmes the relevant disclo-
‘'sures required under the Truth in Lending Act (15 US.C. 1601 et seq) and the Real Estate
Settlement Procedures Act, with the disclosres required to be provided to consumers for
Home Equity Conversion Mortgages under section 255 of the National Housing Act.

(c) RULE-OF CONSTRUCTION.—This section shall not be construed as hmrtmg the authorlty of the
Bureau to issue regulations, orders, or guidance that apply to reverse mortgages: prior to, the'
completion of the study required under subsection (a).

i1

[Explanatron at‘]{4755] : e T

(111,077] ACT SEC 1077. REPORT ON PRIVATE EDUCATION LOANS AND
PRIVATE EDUCATIONAL LENDERS.

(a) REPORT—Not later ’than 2 years after the date of enactment of this Act, the Director and the
Secretary of Education, in consultation with the Commissioners of the Federal Trade Commission,

Act Sec. 1077(a) 911,077
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(5) HART-SCOTT-RODINO FILING REQUIREMENT.—Solely for purposes of section 7A(c)(8) of the
Clayton Act (15 U.S.C. 18a(c)(8)), the transactions subject to the requirements of paragraph (1)
shall be treated as if Board of Governors approval is not required.

[Explanation at §205.]

[1{10,164] ACT SEC. 164. PROHIBITION AGAINST MANAGEMENT INTERLOCKS
BETWEEN CERTAIN FINANCIAL COMPANIES.

. A nonbank financial company supervised by the Board of Governors shall be treated as a bank
holding company for purposes of the-Depository Institutions Management Interlocks Act (12 U.S.C.
3201 et seq.), except that the Board of Governors shall not exercise the authority provided:in section 7
of that Act (12 US.C. 3207) to permit service by a management official of a nonbank financial
company supervised by the Board of Governoi's as a management official of any bank holding
company with total consolidated assets equal to or greater than $50,000,000,000, or other nonaffiliated
qonbank financial company supervised by the Board of Governors (other than to provide a tempo-
rary exemption for interlocks resulting from a merger, acquisition, or consolidation).

1 5 B

[Explanation at 1210.] M

[q10,165] ACT SEC. 165. ENHANCED SUPERVISION AND PRUDENTIAL
STANDARDS FOR NONBANK FINANCIAL COMPANIES SUPERVISED

BY THE BOARD OF GOVERNORS AND CERTAIN 'BANK HOLDING
COMPANIES. '

(2) IN GENERAL.~— v

'

(1)- PurPOSE.—In order to prevent or mitigate risks to the financial stability. of the United
States that could arise .from the. material financial distress or failure, or ongoing activities, of
large, interconnected financial institutions, the Board of Governors shall, on its own or pursuant
to recommendations by the Council under section 115, establish prudential standards for
“ nonbank financial companies supervised by the Board of Governors and ‘bank holding compa-
nies with total consolidated assets equal to or greater than $50,000,000,000 that— s
(A) -are more stringent than ‘thestandards and requirements applicable to nonbank
financial companies and bank holding companies ‘that do not'present similar risks to the
financial stability of the United States;and + ; : i,
(B) increase in stringency, based on the considerations identified in subsection (b)(3).

(2) TAILORED APPLICATION.—, |, 0

(A) IN GENERAL.~—In prescribing more stringent prudential standards under this section,
the Board of Governors may, on its own or pursuant to a recommendation by the Council in
accordance with section 115, differentiate among companies on an individual basis or by
category, taking into consideration their capital structure, riskiness, complexity, financial
activities (including the financial activities of their subsidiaries), size, and any other risk-
related factors that the Board of Governors deems appropriate.

(B) ADJUSTMENT OF THRESHOLD FOR APPLICATION OF CERTAIN STANDARDS.—The Board of
Governors may, pursuant to a recommendation by 'the  Council in accordance with section
115, establish an asset threshold above $50,000,000,000 for the application of any standard
established under subsections (c) through (g). :

(b) DEVELOPMENT OF PRUDENTIAL STANDARDS.—
(1) IN GENERAL.— ‘ ,

' (A) REQUIRED STANDARDS.—The Board of Governors shall establish pxjudeﬂtial standards
for nonbank financial companies supervised by the Board of Governors and bank holding
companies described in subsection (a), that shall include— )

(i) risk-based capital requirements and leverage limits, unless the Board of Gover-
nors, in consultation with the Council, determines that such requirements are not

appropriate for a-company subject to more stringent prudential standards: because of
the activities of such company (such as investment.company -activities or assets under

ActSec. 165(b)(1)(A)i) 110,165
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management) or structure, in which case, the Board of Governors shall , )
-standards that result in similarly stringent risk controls; PP Y Othgy

(i) liquidity requirements;
(iii) overall risk management requirements;
(iv) resolution plan and credit exposure report requirements; and
(v) concentration limits.
(B) ADDITIONAL STANDARDS AUTHORIZED.—The Board of Governors may establigp,

tional prudential standards: for nonbank: financial companies supervised by the B
Governors and bank holding companies described in subsection (a), that include -

add;.
Oard of

" (i) acontingent capital requirement;

(ii) enhanced public disclosures;
(ifi) short-term debt limits; and

(iv) such other prudential standards as the Board or Governors, on itg own
pursuant to a recommendation made by the Council in accordance with sectioy 11%' licl
determines are appropriate. r

(2) STANDARDS FOR FOREIGN FINANCIAL- COMPANIES.—In a'pplying the standards set fory, ;
paragraph (1) to any foreign nonbank financial company supervised by the Board of Governolrn
or foreign-based bank holding company, the Board of Governors shall— ¥

(A) give due regard to the principle of national treatment and equality of COMpetitive
opportunity; and ‘ ' ) .

(B) take.into account the extent to-which the foreign financial company is subject on 5
consolidated. basis to home country standards ‘that are comparable to those applied to
financial companies in the United States. . IR T '

(3) CONSIDERATIONS.—In pfeséribipé i)rudential star{&érd& u;idef sta;égréph (1), the éoard o
Governors shall— . ( v ’ ‘

(A) take into account differences among nonbank. financial companies supervised by
the Board of Governors and bank holding companies described in subsection (a), based on~

(i) the factors described in subsections (a) and'(b) of section 113;
(ii) whethér the company owns an insured depository institutior;
(iii) nonfinancial activities and affiliations of the company; and '
. (iv) any. other risk-related factors that'the Board of Governors determines
appropriate; ! 74 i 15 '~ =
(B) to'the extent poss‘i‘blel,’ensure that small changes in the factofs.listéd in subsections
(a) and (b) of section 113, would not result in sharp, discontinuous changes in the prudential
standards established under paragraph (1) of this subsection; -
(C) take into account any recommendations of the Council under section 115; and

o (D) adapt the _r_eqﬁired standards as approfbriafe in light of any prédominant line of
business of such company, including assets under management or other activities.for which
particular standards may not be appropriate.

B

(4) CoNsULTATION.—Before imposing prudential standards or any other requirements pursa-
ant to this section, including notices of deficiencies in resolution plans and more stringent
requirements or divestiture orders resulting from such notices, that are likely to have a signifi-
cant impact on a functionally regulated subsidiary or depository institution subsidiary of 2
nonbank financial company supervised by the Board of Governors or a bank holding company
described in subsection (), the Board of Governors shall consult with each Council member that
primarily supervises any such subsidiary with respect to any such standard or requirement.

(5) RerORT.—The Board of Governors shall submit an annual report fo Congress regard'}ng
the implementation of the prudential standards required ‘pursuant to paragraph (1), including
the use of such standards to mitigate risks to the financial stability of the United States.

110,165  Act Sec. 165(b)(1)(A)i)
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-

(c) CONTINGENT CAPITAL.—

o)) IN GENERAL.—Subsequent to submission by the Council of a report to Congress under

section 115(c), the Board, of Governors may issue regulations that require each nonbank financial
company supervised by the Board of Governors and bank holding companies described in
subsection (a) to maintain a minimum amount of contingent capital that is convertible to equity
in times of financial stress. g "

_(2) FACIORS TO CONSIDER~—In issuing regulations under this subsection, the Board of Gover-

nors shall consider— )

(A) the results of the study undertaken by the Council, and any recommendations of
the Council, under section115(c); * - & y ! a

(B) an appropriate transition period for implementation of contingeht capital under this
subsection;’ ) _ ] .

(C) the factorsvdescribed in subsection (b)(3)(A);

D) Capifé1 requireinents applicable to the nonbank financial company supervised by
the Board of Governors or a bank holding company desctibed. in subsection (a), and
subsidiaries thereof; and " L :

(E) any other factor that the Board.of Governors deems appropriate.

i §

(d) RESOLUTION PLAN AND CREDIT EXPOSURE REPORTS.—

PLAN.—The Board of Governoré shall require eéch nonbank financial com-
pany supervised by the Board of Governors and bank holding companies described in subsection
() to report periodically to the Board of Governors, the Council, and the Corporation the plan of
such’'company for rapid and orderly resolutiort in the ‘event of material financial distress or
failure, which shall include— Fo : A y
+(A):information regarding the manner and éxtent to which any insured depository
institutior ‘affiliated with the company is adequately  protected from risks arising from the
activities of any nonbank subsidiaries of the company; e P :

(B) full descriptions of the ownership strudtiire, assets, liabilities, and contractual
obligations of the company; g gz e Apyy [l o5 ‘ .

(C) identification of the cross-guarante 5 tied to’ different securities, identification of
major counterparties, and a process for determining to whom the collateral of the company
is pledged; and ) “ R R :

3 ) i i ts
(D) any other information that the Board of Governors and the Corporation jointly
. require by rule or order. : . oy , .
(2) -CrEDIT “EXPOSURE. REPORT.——The Board of Governors shall require each nonbank financial
_company. supervised by the Board of Governors and, bank holding companies described in
subsection (a) to report periodically,«to the Board of Governors, the Council, and the Corporation

(1) RESOLUTION

on— ;

(A) the nature and extent to which the company has credit exposure to other significant
nonbank financial companies and significant bank holding companies; and

(B) the nature and extent to which other significant nonbank financial Cbmpanies and
significant bank holding companies have ;redit exposure to that company.

3) Review.—The Board of Governors and the Corporation shall review the information
provided in accordance with this subsection by each nonbank financial company supervised by
the Board of Governors and bank holding company described in subsection (a).

Es.—If the Board of Governors and the Corporation jointly deter-
mine, based on their review under paragraph (3), that the resolution plan of a nonbank financial
company supervised by the Board of Governors or a bank holding company described in
subsection (a) is not credible or would not facilitate an orderly resolution of the company under
title 11, United States Code— ‘ e 1%

~(A) the Board: of Governors,.and the Corporation shall notify the. company of the
deficiencies in the resolution plan;)a,nd :

(4) NOTICE OF DEFICIENCIE!

ActSec. 165(d)(4)A) 710,165
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(B) the company shall resubmit the resolution plan within a timeframe deter;
the Board of Governors and the Corporation, with revisions demonstrating that g, Teq
credible and would result in an orderly resolution under title 11, United Sgay, Plan
including any proposed changes in business operations and corporate structure tq fsa ~ode I
implementation of the plan. =~ ' Cllitagg 1 f

(5) FAILURE TO RESUBMIT CREDIBLE PLAN.— ; :5 :

(A) IN GENERAL.—If a nonbank financial company supervised by the Board of Ch !
or a bank holding company described in subsection (a) fails to timely resubmit tha rernm_-s“ ﬁ r
tion plan as required under paragraph (4),.with such revisions as are requireq oSl
subparagraph (B), the Board of Governors and the Corporation: may- jointly impme"“‘der1 ',':[_
stringent capital, leverage, or liquidity requiréments, or restrictions on the growth, acﬁvr.nf’re T
or operations of the company, or any subsidiary thereof, until such time as the ~ ltlels 5
resubmits a plan that remedies the deficiencies. B i

(B) DivesTiTURE—The Board of Governors and the Corporation, in consultation with ¢ Nt o
Council, may jointly direct a nonbank financial company supervised by the Board hﬁ‘ -
Governors or a bank holding company described in subsection (a), by order, to divest o E’,E. o
assets or operations identified by the Board of Governors and the Corporation, to facﬂi;m_ U B
an orderly resolution of such company under title 11, United States Code, in the event of ﬂ:e~j:-"' /
failure of such company, in any case in which— ‘ il ! Eil‘

- il i i ui: b Y > 3 i
i (i) the Board of Governors and the Corporation have jointly imposed more Strin.
gent requirements on the company pursuant to squaragraph (A);’and }

(ii) the company has failed, within the 2-year period beginning on the date of the L B
imposition of such requirements under subparagraph (A), to resubmit the resolution
plan with such revisions as were required under paragraph (4)(B). ; ' o

11

=l

-l

(6) NO LIMITING EFFECT.—A resolution plan submiitted in accordance with this subsection |
shall not be binding on a bankruptcy court, a receiver- appointed under- title Il, or any other =
4 authority that is authorized or required to resolve the nonbank financial company supervised by £
{ the Board, any bank holding company, or any subsidiary or affiliate of the foregoing. Ebi
(7) NO PRIVATE RIGHT OF ACTION.—No private right of action may be based on any fesolution j'.-‘.: |
plan submitted in accordance with this subsection. = - ’ [ P 1& . ;i
(8) RuLEs—Not later than 18 months after the date of enactment of this Act, the Board of ‘:‘Il.’ [
Governors and the Corporation shall jointly issue final rules implementing this subsection. |

N 8
#}_' =l

(e) CONCENTRATION LIMITS.—- oy
(1) STANDARDS.—In order to limit the risks that the failure of any individual company could !
pose to a nonbank financial company supervised by the Board of Governors or a bank holding 3
company ‘described in subsection (a), the Board of Governors, by regulation, ‘'shall prescribe =
standards that limit such risks. ¥ J

(2) LIMITATION ON CREDIT EXPOSURE.—The regulations prescribed by the Board of Governors |
under paragraph (1) shall prohibit each nonbank financial company supervised by the Board of =l
Governors and bank holding company described in subsection (a) from having credit exposure.
to any unaffiliated company that exceeds 25 percent of the capital stock and surplus (or such
Jower amount as the Board of Governors may determine by regulation to be necessary 10
mitigate risks to the financial stability of the United States) of the company. '

(3) CREDIT EXPOSURE.—For purposes of paragraph (2), “credit exposure” to a company
means— : : ;
(A) all extensions of credit to the company, including loans, deposits, and lines of
“credit; - ¢

(B) all repurchase agreements and reverse repurchase agreements with the company,
and all securities borrowing and lending transactions with the company, to the extent that
such transactions create credit exposure for the nonbank financial company supervised by
the Board of Governors or a bank holding company described in subsection (a);

110,165  ActSec. 165(d)(4)(B)
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(C) all guarantees, acceptances, or letters of credit (including endorsement or standby
letters of credit) issued on behalf of the company;

(D) all purchases of or investment in securities issued by the company;

(E) counterparty credit exposure to the company in connection with a derivative
transaction between the nonbank financial company supervised by the Board of Governors
or a bank holding company described in subsection (a) and the company; and

(F) any other similar transactions that the Board of Governors, by regulation, deter-
mines to be a credit exposure for purposes of this section.

(4) ATIRIBUTION RULE—For purposes of this subsection, any transaction by a nonbank
financial company supervised by. the Board of Governors or a bank holding company described
in subsection (a) with any person is a transaction with a company, to the extent that the proceeds
of the transaction are used for the benefit of, or transfgrred to, that company.

i

(5) RULEMAKING.—The Board of Governors may issue such regulations and orders, including
definitions ‘consistent with this section, as may be necessary to administer and carty out this
subsection. . 4

(6) ExEMPTIONS.—This subsection shall not apply to any Federal home loan bank. The Board
of Governors may, by regulation or order, exempt transactions, in whole or in part, from the
definition of the term “credit exposure” for purposes of this subsection, if the Board of Governors
finds that the exemption is in the public interest and is consistent with the purpose of this
subsection. ' ' i :

(7) TRANSITION PERIOD.— f i s

* (A) IN GENERAL.—This ‘suﬁsecti‘on and any rgguiations and orders of the Board of
Governors under this' stibsection shall not be effective until 3 years after the date of
‘enactment of this Act. g S '

(B) EXTENSION ' AUTHORIZED.—The Boeilrd:of Governors may extend the period specified in
subparagraph (A) for not longer than an additional 2 years. ‘

. (f) ENHANCED PUBLIC DISCLOSURES—The Board of Governors, may prescribe, by regulation, peri-
odic public disclosures by nonbank financial companies supervised by the Board of Governors and
bank holding companies described in subsection (a) in order to support market evaluation of the risk
profile, capital adequacy, and risk management capabilities thereof.

(g) SHORT-TERM DEBT LIMITS.—

(1) IN GENERAL~~In order to mitigate the risks that an over-accumulation of short-term debt
could pose to financial companies and to-the stability of the United States financial system, the
‘Board of Governors may, by regulation, piescribe a limit on the amount of short-term debt,

- including off-balance sheet exposures, that may be accumulated by any bank holding company
described in subséction (a) 4nd any nonbank! financial'company supervised by the Board of
Governors. : riitil i ‘ i

(2) BASIS OF LiMIT.—Any limit prescribed under paragraph (1) shall be based on the short-
_term debt of the company described in paragraph (1) as a percentage of capital stock and surplus
of the company or on such other measure as the Board of Governors considers appropriate.

(3) SHORT-TERM DEBT DEFINED.—For purposes of this subsection, the term “short-term debt”
‘means such’ liabilities with short-dated. maturity that the Board of Governors identifies, by
regulation, except that such term does not include insured deposits.

(4) RULEMAKING AUTHORITY.—In addition to prescribing regulations under paragraphs (1) and
(3), the Board of Governors may prescribe such regulations, including definitions consistent with
this subsection, and issue such orders, as may be necessary to carry out this subsection.

(5) AUTHORITY TO ISSUE EXEMPTIONS AND ADJUSTMENTS.—Notwithstanding the Bank Holding
Company Act of 1956 (12 U.S.C. 1841 et seq.), the Board of Governors may, if it determines such
action is necessary to ensure appropriate heightened prudential supervision, with respect to a
company described in paragraph (1) that does not control an insured depository institution, issue
to such company an exemption from or adjustment to the limit prescribed under paragraph (1).

Act Sec. 165(g)5) /10,165
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(h) Riskx COMMITTEE.—

H

paragraph (3).
company

ment practices.

or a bank holding company

transfer date.

(i) STRESS TESTS.—

severely adverse;

910,165  ActSec. 165(1)

(1) NONBANK FINANCIAL COMPANIES SUPERVISED BY THE BOARD OF GOVERNORS.—The Boarg
Governors shall require each nonbank financial company of
that is a publicly traded company to establish a risk committee,
later than 1 year after the date of receipt o
with respect to such nonbank financial company supervi

each bank holding company
dated assets of not less than

(3) RiSK COMMITTEE.—A risk committee requi
(A) be responsible for the Qversight of the enterprise-wide risk management practices
of the nonbank financial company supervise
company described in subsection (a), as applicable;
(B) include such number of independent directors as the Board of Governors may
determine approptiate, based on the nature of op
ate criteria related to the no

(4) RULEMAKING.—The Board of vaemors.sha
not later than 1 year after the transfer date, to ta

(1) BY THE BOARD OF GOVERNORS.—

(A) ANNUAL TESTS REQUIRED.—The Board of Governors, int coordination with the appro-

priate primary financial regulatory
annual analyses in which nonbank financial companies sup
nors and bank holding companies described in subsection (a) are subject to evaluation of
whether such companies have the capital, on a
losses as a result of adverse economic conditions.

nies and nonbank financial companies, in addition to t
required under subparagraph (A);
" (i) may develop and apply
identify, measure, and monitor risks to the financial stability of the United States;
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(2) BY THE COMPANY.—

(A) REQUIREMENT.—A nonbank financial company supervised by the Board of Gover-
nors and a bank holding company described in subsection (a) shall conduct semiannual
stress tests. All other financial companies that have total consolidated assets of more than
$10,000,000,000 and are regulated by a primary Federal financial regulatory agency shall
conduct annual stress tests. The tests required under this subparagraph shall be conducted
in accordance with the regulations prescribed under subparagraph (C).

(B) REPORT.—A company required to conduct stress tests under subparagraph (A) shall
submit a report to the Board of Governors and to its primary financial regulatory agency at
such time, in such form, and containing such information as the primary financial regulatory
agency shall require. ‘ sy ‘

(C) RecuLATIONs.—Each Federal primary financial regulatory agency, in coordination
with the Board of Governors and the Federal Instirance Office, shall issue consistent and
comparable regulations to implement this paragraph that shall— .

(i) define the term “stress test” for purposes of this paragraph;

(ii) establish methodologies for the pohducf of stress tests required by this para-
graph that shall provide for at least 3 different sets of conditions, including baseline,
adverse, and severely adverse; )

* -(iii) ‘establish the form and content of the report required by subparagraph (B); and

(iv) require companies subject to this. paragraph to publish a summary of the
results of the required stress tests.

L

(j) LEVERAGE LIMITATION.— A0 ST ;
(1) REQUIREMENT.—The Board of Governors shall require a bank holding company with total

consolidated assets:equal to or greater than $50,000,000,000 or a nonbank financial company

supervised by the Board of Governors to maintain a debt to equity ratio of no more than 15 to 1,
upon a determination by the Council that such company poses a grave threat to. the financial
stability of the United States and that the imposition of such requirement is necessary to mitigate
the risk that such company poses to the financial stability of the United States. Nothing in this
paragraph shall apply to a Federal home loan bank. y ‘

(2) CONSIDERATIONS.—In making. a.determination junder this subsection, the Council shall
consider the factors described in subsections (a) and (b) of section 113 and any other risk-related
factors that the gouncil deems appropriate.

(3) REGULATIONs.—The Board of Governors shall promulgate regulations to establish proce-
dures and timielines for complying with the requirements of this subsection. ‘

(k) INCLUSION OF OFE-BALANCE-SHEET ACTIVITIES IN-COMPUTING CAPITAL REQUIREMENTS.— -

(1) IN GENERAL—In the case of any bank holding company described.in subsection (a) or
nonbank financial company supervised by the Board of Governors, the computation of capital
for purposes of meeting capital.zequirements shall take into account any off-balance-sheet
activities.of the company. . . il K TET ,

(2) ExeMPTIONS.—If the Board of Governors determines that an exemption from thé require-
ment under paragraph (1) is appropriate, the Board of Governors may exempt a company, or any
transaction or transactions engaged in by such company, from the requirements of paragraph (1).

(3) OFF-BALANCE-SHEET ACTIVITIES DEFINED.—For purposes of this subsection, the term “off-
balance-sheet activities” means.an existing liability of a company that is not currently a balance
sheet liability, but may become one upon the happening ‘of some future event, including the
following transactions, to'the extent that they may create a liability:

(A) Direct credit substitutes in which a bank substitutes its own credit for a third party,
including standby letters of credit. :
~(B) Irrevocable letters of credit that guarantee, repayment.of commercial paper or tax-
exempt securities. . N
(C) Risk participations in bankers’ acceptances.

ActSec. 165(k)3)(C) 110,165
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(D) Sale and repurchase agreements.

(E). Asset sales with recourse against the seller.
(F) Interest rate swaps.

(G) Credit swaps.

(H) Commodities contracts.

(I) Forward contracts.

(J) Securities contracts.

(K) Such other activities or transactions as the Board of Governors may, by rule defin, L -
: : ; G €,

[Explanation at 190 and 9 215.] '
[110,166] ACT SEC. 166. EARLY REMEDIATIQN REQUIREMENTS.

(a) IN GENERAL.—The Board of Governors, in consultation with the Council and the COFPOraﬁo . 3l
shall prescribe regulations establishing requirements to provide for the early remediation of ﬁnancin' o
distress of a nonbank financial company supervised by the Board of Governors or a bank holdin,
company described in section 165(a), except that nothing in this subsection authorizes the Provisio Il
of financial assistance from the Federal Government.

(b) PURPOSE OF THE EARLY REMEDIATION REQUIREMENTS~—The purpose of the early remediation
requirements under subsection (a) shall be to establish a series of specific remedial actions to be taken |
by a nonbank financial company supervised by the Board of Governors or a bank holding company
described in section 165(a) that is experiencing increasing financial distress, in order to minimize the
probability that the company will become insolvent and the potential harm of such insolvency to the
financial stability of the United States. ;

() REMEDIATION REQUiREMEN'rs.——The regulations prescribed by the Board of Govémdrs,under o
subsection (a) shall— N B, A

'

(1) define measures of the financial condition of the company, including regulatory capital,
liquidity measures, and other forward-looking indicators; and 4
(2) establish requireinents that increase in stringency as the financial condition of the
company declines, including— ' ' 2
(A) requirements in the- initial stages of financial decline, including limits on capital
distributions, acquisitions, and asset growth; and : ot ] &
(B) requirements at later stages of financial decline, including a capital restoration plan

and capital-raising requirements, limits on transactions with affiliates, management changes,
and asset sales. . : ;

[Explanation at 9220.]
[110,167] ACT SEC. 167. AFFILIATIONS.

(a) AFFILIATIONS.—Nothing in this subtitle shall be construed to require a nonbank financial
company supervised by the Board of Governors, or a company that controls a' nonbank financial
company supervised by the Board, of Governors, to conform the activities thereof to the requirements

of section 4 of the Bank Holding Company Act 0f 1956 (12 U.S.C. 1843).
(b) REQUIREMENT.— i

oo HE

(1) In GENERAL.—

(A) BOARD AUTHORITY.—If a nonbank financial company supervised by the Board of
Governors conducts activities other than those that are determined to be financial in nature
or incidental thereto under section 4(k) of the Bank Holding Company Act of 1956, the Board
of Governors may require such company o establish and conduct all or a portion of such |
activities that are determined to be financial in nature or incidental thereto in or throughan
intermediate holding companyestablished pursuant to regulation of the Board of Gover-
nors, not later than 90 days (or such longer period as the Board of Governors may deemt
appropriate) after the date on which the nonbank financial company supervised by the

110,166  ActSec. 165(k)3)(D)






