
April 14, 2017 

The Honorable Mike Crapo, Chairman 
The Honorable Sherrod Brown, Ranking Member 
Committee on Banking, Housing, and Urban Affairs 
United States Senate  
534 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Crapo and Ranking Member Brown: 

On behalf of the Bipartisan Policy Center, I am pleased to submit four proposals to improve 

financial regulation to foster economic growth. We applaud your timely request for such proposals 

as it is increasingly possible to assess empirically how the many policy reforms put into place since 

the 2007-2008 financial crisis are working in practice. 

From its inception in 2012, BPC’s Financial Regulatory Reform Initiative has made nearly 200 

recommendations focused on promoting financial regulation that appropriately balances the goals 

of promoting economic growth, financial stability, and the needs of consumers.  

Our broad assessment of post-crisis reforms is that they have made the financial system safer and 

better protected consumers, but as with any major policy change, those reforms also have led to 

unintended consequences that should be addressed. These unintended consequences include: 

 The existence of multiple binding constraints on the business decisions of financial firms,

sometimes resulting in “cliff effects” in which the provision of financial services to certain

consumers and businesses experiences a sudden and steep reduction due to one or more

regulations rather than competitive market factors;

 The migration of certain activities from banks to nonbanks or across borders, and the

curtailment of other activities;

 A lack of coordination, and unnecessary duplication and conflict in rules, reflecting the

fragmentation of the U.S. financial regulatory structure; and

 Continuing gaps in regulation.

While lending in general has experienced a steady recovery since the financial crisis, BPC’s 

research has concluded that the extension of credit to low- and moderate-income consumers and 

to new and small businesses has experienced a slower recovery than other market segments.  

Implementing the four recommendations included in this letter would begin to address the 

unintended consequences of post-crisis reforms, boosting economic growth and helping financial 
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institutions better serve their customers, while also giving current and future regulators and 

policymakers a better sense of what is working and not working in the U.S. financial regulatory 

system. Although it is difficult to quantitatively assess the full impact of our four recommendations 

at this time as you requested, we provide our preliminary thoughts on the likely impact on 

economic growth, consumers, market participants, and financial companies for each 

recommendation. 

Recommendation 1: Conduct Periodic Assessments of the Financial Regulatory 

Environment 

Now that most post-crisis reforms have been implemented, U.S. policymakers are positioned to 

empirically assess how well those reforms are working in practice. They should evaluate both the 

intended and unintended consequences of regulation, including: the extent to which regulation is 

causing certain financial activities and products to no longer be offered, or causing them to 

migrate from banks to nonbanks; the consequences of the continued fragmentation of the U.S. 

financial regulatory structure; the impact of multiple binding regulatory constraints on the business 

decisions of financial firms; and the existence of gaps in regulation.  

There are three inter-related and complementary parts to our first proposal.  

Formal FSOC Assessment. First, the Financial Stability Oversight Council (FSOC) should coordinate 

and conduct a formal assessment of the U.S. financial regulatory structure and its impact on the 

economy of consumers, including businesses. This assessment should include a public call for 

evidence along the lines of the one initiated by the European Commission in 2015. 

Congressional Financial Sector Review Commission. Second, Congress should create an 

independent Financial Sector Review Commission (Commission) to periodically assess whether the 

financial regulatory system appropriately balances economic growth, financial stability, and the 

needs of consumers. The assessment should consider whether additional changes are needed, and 

evaluate the marginal benefits of those changes. A model for such an assessment is Canada, 

which conducts a full financial sector review approximately every five years. 

The Commission should report regularly to Congress and the public and consider the following 

questions in formulating its recommendations: 

 Are consumers, small and large businesses, and investors well served by the current 

financial regulatory framework and rules? Do consumers and other potential borrowers 

have access to affordable credit? What are the economic costs and benefits of regulation, 

including the impact on access to credit? 

 

 How are different groups of consumers, businesses, and investors being affected differently 

by financial regulation, and can changes be made to ameliorate any significant negative 

effects? 

 

 Are there rules that are unnecessarily duplicative, in conflict with each other, or otherwise 

causing unintended negative consequences? 

 

 Are there significant gaps in regulation? 

 



 

 Does the U.S. financial regulatory structure unnecessarily limit coordination among 

regulatory agencies or otherwise result in less-than-optimal outcomes? 

 

 Do policymakers have the data and tools they need to assess (quantitatively and 

qualitatively) stability, growth, and the needs of consumers, businesses, and investors? Are 

they encouraged to do so? 

 

 Do regulators have the data and tools necessary to address risky activities, particularly 

outside of the regulated banking sector? 

 

 To what extent can the costs and benefits of regulation be measured empirically, and when 

is it appropriate to conduct a cost-benefit analysis? 

 

OFR Economic Impact Assessment. Finally, Congress should explicitly authorize the Office of 

Financial Research (OFR) to independently evaluate and report to Congress on the impact of 

regulation on economic growth and the impact of the financial system and financial regulation on 

consumers and businesses. Currently, the OFR’s mandate focuses only on financial stability. 

Congress should ensure that the OFR has full access to all relevant data to conduct its reviews, 

including access to data collected by other regulators. 

Likely impact on economic growth, consumers, market participants, and financial companies 

Regulators need to be able to adapt to ever-changing market conditions, technologies, and 

techniques for participating in markets. A periodic, independent, evidence-based assessment that 

calls for public evidence would not only create an institutional mechanism for focusing the 

attention of the public and policymakers on how well the financial regulatory system is working to 

support the economy, but also provide policymakers with a regular opportunity to improve upon it. 

For example, the European Union’s call for evidence has resulted in a number of potential 

recommendations to boost economic growth. 

Recommendation 2: Review Supplementary Leverage Ratio  

The Supplementary Leverage Ratio (SLR) was intended to function as a backstop to risk-based 

capital requirements, but U.S. regulators have raised it above the minimum standard agreed to by 

global regulators. This has made the SLR a binding constraint for some banks. The SLR applies 

capital charges to all assets, even those that are risk-free such as cash held at the Federal 

Reserve, creating perverse incentives to hold riskier assets. 

In some cases, the capital charges are duplicative. For example, bank clients post initial collateral 

(margin) for derivatives to offset potential future exposures for those transactions. Banks are not 

allowed to net customers’ margin for capital purposes, even when the positions are made through 

a CCP. Former Commodity Futures Trading Commission (CFTC) Chairman Timothy Massad has said 

he is concerned that the current SLR definitions do not take collateral posted by customers and 

held by clearinghouses into account. 

Over time, these constraints may impact credit extension. In response to similar concerns, the 

Bank of England announced last summer that the United Kingdom’s leverage ratio requirement 

would exclude central bank claims, including cash and reserve deposits, from the leverage ratio 

denominator. The Bank of England further said there would be merit in the Basel Committee 

http://ec.europa.eu/finance/consultations/2015/financial-regulatory-framework-review/docs/summary-of-responses_en.pdf
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allowing for client margin to reduce dealers’ potential future default exposures in centrally cleared 

derivatives transactions. 

Regulators should not discourage banks from holding reserves at the Federal Reserve. Similarly, 

recognizing how posted client margin in derivatives transactions are treated by clearinghouses is 

indicative of the fact that not all assets are the same. 

Congress should ask the Federal Reserve, coordinating with the FDIC and the Office of the 

Comptroller of the Currency, to review the SLR definitions to assess whether to exempt certain 

types of nearly risk-free assets—such as reserves held at the Federal Reserve and initial client 

margin for derivatives transactions—from their currently required capital charges.  

Likely impact on economic growth, consumers, market participants, and financial companies 

Exempting nearly risk-free assets from leverage ratio calculations would allow financial firms 

subject to the ratio to extend more credit to borrowers, without obvious harms to financial 

stability. 

Recommendation 3: Create a Consolidated Examination Force Pilot Program 
The U.S. financial regulatory system is fragmented, leading to overlapping and/or conflicting rules, 
gaps in regulation, and inefficiencies. Many banks are subject to regulation from multiple 
regulators at once, each asking for similar information in different ways, and not always 
communicating with one another about what they find. One regional bank CEO recently said that 
in 2016, the bank he heads: 

“… faced 27 different examinations from six regulatory agencies. Examinations were 
ongoing during 50 of the 52 weeks of the year, with as many as six exams occurring 
simultaneously. In advance of these reviews, [the bank] received more than 1,200 distinct 
requests for information, and provided more than 225,000 pages of documentation in 
response. The onsite visits themselves were accompanied by an additional, often 
duplicative, 2,500 requests that required more than 100,000 pages to fulfill.” 

Regulation and the compliance requirements that go with them are necessary for a well-
functioning financial system. However, such duplication and lack of coordination only raises costs 
for banks and their consumers without obvious benefits. 

In the Dodd-Frank Act, Congress missed an opportunity to streamline and better rationalize the 
U.S. financial regulatory structure in a way that would address these issues and reduce costs to 
taxpayers and financial firms. An ideal solution would consolidate similar supervisory functions at 
multiple agencies into a single agency, for example. 

Such a solution has proven to be politically difficult to achieve in the past. However, many of the 
benefits of regulatory consolidation could be realized within the existing regulatory structure. To 
that end, Congress should create a pilot program for a consolidated examination force to improve 
the efficiency and quality of bank supervision.  

The examination force would make up an interagency team of supervisory staff from the three 
prudential banking agencies: the Federal Reserve Board, the FDIC, and the OCC. The agency that 
serves as a bank’s primary regulator would lead the team, which would jointly examine a bank, 
asking a single set of questions and issue a single examination report that would be available 
immediately to each participating agency. State regulators would be invited to participate, which 
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would give them access to the expertise and specialized resources of federal agencies. No agency 
that did not already have jurisdiction over a bank would be included in an examination team 
assigned to that bank. 

To test the feasibility of the examination force, the pilot program should be implemented by the 
Federal Financial Institutions Examination Council (FFIEC), an existing body designed to foster 
coordination among financial regulators. The pilot would allow the FFIEC to develop interagency 
standards to further improve communication and coordination.  

The FFIEC and its member agencies could establish and conduct a pilot program under existing 
law. If they do not, Congress should pass legislation ensuring that those agencies do so. 
 
Likely impact on economic growth, consumers, market participants, and financial companies 
A consolidated examination force should reduce unnecessary compliance costs for financial firms, 
allowing them to focus on lending and other economically productive activities and reduce costs to 
consumers and other market participants. 

Recommendation #4: Direct the CFPB to Address Problems Accessing Credit 
While lending, in general, has steadily increased since the 2007-2008 financial crisis, affordable 
credit has been difficult to access for certain segments of consumers and businesses. In particular, 
small business and mortgage lending have been slow to recover. And since many entrepreneurs 
use home equity to fund start-up companies, mortgage lending is a substantial driver of economic 
dynamism. 

The Consumer Financial Protection Bureau (CFPB) may be able to alleviate some of these issues 
without negatively impacting financial stability.  

A number of factors—such as the CFPB’s Qualified Mortgage rule, requirements to repurchase 
certain loans, and litigation fears—have tightened standards for mortgage credit and increased the 
cost of consumer banking. According to one estimate, another 5.2 million mortgage loans would 
have been made between 2009 and 2014 if credit standards had been similar to those that 
prevailed in 2001, well before the crisis. 

The reliance in lending decisions on FICO scores as a guide to a borrower’s creditworthiness can 
contribute to “cliff effects,” in which credit access faces a deep contraction not tied to competitive 
market factors. Rather than a gradual decrease in lending as credit risk increases, consumer 
lending has dropped off more precipitously, as FICO scores of 660 and 700. This suggests that 
regulation is a significant factor in mortgage-lending decisions. There is also evidence of cliff 
effects in credit card lending, where consumers with lower FICO scores have opened a smaller 
share of new accounts since the crisis. 

With the rise of “big data,” alternative to FICO scores to evaluate creditworthiness could be useful 
to gauge the ability of borrower to repay loans. The CFPB was wise to recently issue a formal 
request for information on the potential effectiveness of alternative credit-scoring models, and 
Congress should encourage the agency to energetically pursue this line of inquiry.  

Moreover, if an action taken by the CFPB is likely to restrict consumers’ access to credit, then the 
CFPB should develop and publish metrics for determining whether the restriction is part of an 
intended regulatory response (such as reducing the availability of credit cards with high credit lines 
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for college students or applicants under the age of 21) and when it has an unintended 
consequence (such as restricting access to responsible products for college students who are 
trying to build a credit history). When issuing rulemaking or guidance that would restrict the 
availability of credit products or product features, the CFPB should indicate the steps it is taking, if 
any, to identify and address the credit needs of the affected population and ameliorate the impact. 

Likely impact on economic growth, consumers, market participants, and financial companies 
These actions will create opportunities for consumers to access affordable credit without creating 
undue risk. In particular, addressing mortgage and credit card lending should help entrepreneurs 
to start and grow small businesses and create jobs. 

In closing, these four recommendations are drawn from a series of seven major BPC reports to 

improve the regulation and supervision of financial services and better serve consumers and the 

economy. BPC’s Financial Regulatory Reform Initiative, co-chaired by Martin Baily of the Brookings 

Institution and Phillip Swagel of the University of Maryland—has issued reports on resolution 

planning, systemic risk, capital markets, consumer protection, regulatory architecture, insurance, 

and the role of large banks in the economy. 

Our 2016 report, “Did Policymakers Get Post-Crisis Financial Regulation Right,” concluded that: “It 

is time for policymakers to assess the cumulative impact of the regulations on the condition of the 

financial system, economic growth, and all end-users of financial services including consumers, 

small and large businesses, and investors.” 

For your reference, we are enclosing a copy of all of BPC’s past recommendations for financial 
services regulatory reform as well as copies of our white papers. Proposed legislative language for 
the above recommendations is also included. Thank you for your consideration. We welcome the 
opportunity to work with you and your congressional colleagues in the future. 

Respectfully,  

 

Justin Schardin 
Director, Financial Regulatory Reform Initiative 
Bipartisan Policy Center 
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115TH CONGRESS 


1ST SESSION 


S. XXX 
 


To improve financial regulation and foster economic growth.  


IN THE SENATE OF THE UNITED STATES 


APRIL X, 2017 


Senator XXX introduced the following bill; which was referred to the Committee on Banking, 


Housing and Urban Affairs. 


 


A BILL 


To improve financial regulation and foster economic growth.  


Be it enacted by the Senate and House of Representatives of the United States of America in 


Congress assembled, 


 


SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 


(a) This Act may be cited as the “Financial Regulatory Improvement and Economic Growth 


Act of 2017.”  


(b) TABLE OF CONTENTS. – The table of contents for this Act is as follows: 


Sec. 1. Short title; table of contents. 


Title 1 – National Commission on Financial Sector Review 


 


Sec. 101. Establishment of Commission. 


Sec. 102. Duties of Commission. 


Sec. 103. Powers of Commission. 


Sec. 104. Funding.  
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Title II – Consolidated Examination Force Pilot Program 


 


Sec. 201. Purposes. 


Sec. 202. Definitions. 


Sec. 203. Committee on Bank Supervision. 


Sec. 204. Pilot Program. 


Sec. 205. Funding. 


Sec. 206. Study. 


Sec. 207. Report to Congress. 


Sec. 208. GAO Reports. 


 


Title III – Amendments to the Dodd-Frank Wall Street Reform and Consumer Protection 


 Act 


 


Sec. 301. Council Assessment. 


Sec. 302. Economic Impact Assessment. 


Sec. 303. Leverage Ratio. 


Sec. 304. Access to Credit.  


 


TITLE I – NATIONAL COMMISSION ON FINANCIAL REVIEW 


SEC. 101. ESTABLISHMENT OF COMMISSION. –  


 (a) ESTABLISHMENT AND PURPOSE. – There is established the National 


Commission on Financial Sector Review (the “Commission”) for the purpose of assessing the 


nation’s financial system every five years.   


 (b) MEMBERSHIP. – The Commission shall be composed of fifteen members appointed 


or designated by the President and selected as follows: 


 (1) Five members selected by the President from among officers or employees of 


the Executive Branch, private citizens of the United States, or both. Not more than three 


of the members selected by the President shall be members of the same political party; 


 (2) Five members selected by the Majority Leader of the Senate from among 


members of the Senate, private citizens of the United States, or both. Not more than three 


of the members selected by the Majority Leader shall be members of the same political 


party; 


 (3) Five members selected by the Speaker of the House of Representatives from 


among members of the House, private citizens of the United States, or both. Not more 


than three of the members selected by the Speaker shall be members of the same political 


party. 
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 (c) CHAIRMAN. – The President shall designate a Chairman from among the members 


of the Commission. 


 (d) QUORUM. – A majority of the members of the Commission shall constitute a 


quorum, but a lesser number of members may hold hearings. 


 (e) TERM. – The members of the Commission shall serve a term of five years.  


SEC. 102. DUTIES OF THE COMMISSION. –  


 (a) ASSESSMENT. – The Commission shall undertake a review of the nation’s financial 


regulatory system to assess whether it appropriately balances economic growth, financial 


stability, and the needs of consumers. This assessment should consider whether additional 


changes are needed to the nation’s financial regulatory system, and should evaluate the marginal 


benefits of those changes.  


  


 (b) RECOMMENDATIONS. – Based upon its assessment, the Commission shall develop 


recommended changes to improve the system. In developing recommendations, the Commission 


shall consider the following questions: 


 


 (1) Are consumers, small and large businesses, and investors well served by the 


current financial regulatory framework and rules? Do consumers and other potential 


borrowers have access to affordable credit? What are the economic costs and benefits of 


regulation, including the impact on access to credit? 


 


 (2) How are different groups of consumers, businesses, and investors being 


affected differently by financial regulation, and can changes be made to ameliorate any 


significant negative effects? 


 


 (3) Are there rules that are unnecessarily duplicative, in conflict with each other, 


or otherwise causing unintended negative consequences? 


 


 (4) Are there significant gaps in regulation? 


 


 (5) Does the U.S. financial regulatory structure unnecessarily limit coordination 


among regulatory agencies or otherwise result in less-than-optimal outcomes?  


 


 (6) Do regulators have the data and tools necessary to address risky activities, 


particularly outside of the regulated banking sector? 


 


 (7) To what extent can the costs and benefits of regulation be measured 


empirically, and when is it appropriate to conduct a cost-benefit analysis? 


 


 (8) Do policymakers have the data and tools they need to assess (quantitatively 


and qualitatively) stability, growth, and the needs of consumers, businesses, and 
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investors? Are they encouraged to do so? 


 


 (c) REPORTS. –  


 


 (1) INITIAL REPORT. – Within five years of the date of enactment of this title, 


the Commission shall conduct the assessment required by subsection (b) and shall issue a 


report to the President and the Congress that summarizes the assessment and includes any 


recommended changes to the system.  


 


 (2) ON-GOING REPORTS. – Every five years following the appointment of a 


new set of commissioners, the Commission shall conduct a new assessment of the 


nation’s financial regulatory system and issue a report to the President and the Congress 


based upon that assessment, which shall include any recommendations based upon the 


assessment.  


 


SEC. 103. POWERS OF THE COMMISSION. –  


 


 (a) HEARINGS. – The Commission may hold such hearings at such times and places as 


it deems advisable to carry out its duties under this Act. 


 


 (b) INFORMATION AND SUPPORT FROM FEDERAL AGENCIES. – Each 


department, agency, and instrumentality of the Federal Government is authorized and directed to 


furnish the Commission, upon request made by the Chairman, such data, reports, and other 


information as the Commission deems necessary to carry out its duties.  


 


 (c) PERSONNEL. –  


 


 (1) STAFF. – The Commission, through its chairman, shall appoint and fix the 


compensation of an Executive Director and such additional staff personnel as is deemed 


necessary, without regard to the provisions of title 5, United States Code, governing 


appointments in the competitive services, and without regard to chapter 51 and 


subchapter III of chapter 53 of such title relating to classification and the General 


Schedule under section 5332 of such title.  


 


 (2) OTHER SUPPORT. – The Commission is authorized to procure temporary 


and intermittent services to the same extend as is authorized in section 3109 of title 5, 


United States Code.  


 


 (d) CONTRACTS. – The Commission is authorized to contract with public and private 


agencies, institutions, corporations, and other organizations to carry out its duties.  


 


SEC. 104. FUNDING. – There is authorized to be appropriated to the Commission such sums as 


may be necessary for the Commission to carry out its duties.  
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TITLE II – CONSOLIDATED EXAMINATION FORCE PILOT PROGRAM 


 


SEC. 201. PURPOSES.  – The purposes of this title are to – 


 


(1) Improve the quality of supervision and examination; 


 


  (2) Reduce duplication and fragmentation in the examination process; 


  


(3) Improve communication among the agencies that participate in examination task 


forces; 


 


  (4) Make more efficient use of agency resources; 


 


  (5) Better leverage the specialized skills of agency staff; 


 


  (6) Share best examination best practices among participating agencies; 


 


(7) Improve information-sharing among participating agencies, and between federal and 


state agencies; 


 


  (8) Increase the quality and timely availability of examination data; and 


 


(9) Assess the potential benefits and costs of integrating support resources such as 


training and management using the consolidated examination task force approach. 


 


SEC. 202. DEFINITIONS. – For purposes of this title the following definitions shall apply:  


 


 (a) BOARD OF GOVERNORS. -- The term “Board of Governors” means the Board of 


Governors of the Federal Reserve System. 


 


 (b) CORPORATION. – The term “Corporation” means the Federal Deposit Insurance 


Corporation. 


 


 (c) BUREAU. – The term “Bureau” means the Bureau of Consumer Financial Protection. 


 


 (d) COUNCIL. – The term “Council” means the Federal Financial Institutions 


Examination Council. 


 


SEC. 203. COMMITTEE ON BANK SUPERVISION.   


 


 (a) ESTABLISHMENT. – The Council shall establish a Committee on Bank Supervision 


(the “Committee”) that will be responsible for developing and implementing the pilot program 


required by section 204. 


 


 (b) MEMBERSHIP. – The Committee shall consist of the following members: 
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 (1) VOTING MEMBERS. – The voting members, who shall each have 1 vote on 


the Committee, shall be: 


 


 (A) The vice chairman for supervision for the Board of Governors or, if 


the position of vice chairman for supervision is vacant, the member of the Council 


representing the Board of Governors; 


 


 (B) The Chairman of the Corporation; 


 


 (C) The Comptroller of the Currency; and 


 


 (D) The Chairman of the State Liaison Committee.  


  


 (2) NON-VOTING MEMBER. – The Director of the Bureau, or an alternate with 


significant decision-making authority designated by the Director, shall serve in an 


advisory capacity as a nonvoting member of the Committee. 


 


(c) DUTIES. – The duties of the Committee shall be to – 


 


(1) Develop, implement, and oversee the consolidated examination force pilot 


program described in section 204 of this title;  


 


(2) Promote opportunities for better developing and retaining highly qualified 


examiners and supervisors; and 


 


(3) Dedicate staff and additional resources as necessary to allow the Committee to 


carry out these duties. 


 


(d) REPORTS. – The Committee shall report to the Council on its activities and progress 


not less than 4 times per year. 


 


SEC. 204. PILOT PROGRAM. –  


 


 (a) REQUIREMENT. – The Committee shall create a pilot program for a consolidated 


bank and bank holding company examination task force that will operate for 5 years. 


 


 (b) PARAMETERS AND SCOPE. –  


 


 (1) PARAMETERS. – The Committee shall establish parameters for the pilot 


program that will test the consolidated examination force and use it in a variety of 


circumstances that will allow the Committee, and the Congress, sufficient evidence to 


compare – 


 


 (A) The effectiveness of the pilot in examining a cross-section of 


institutions of different sizes, levels of complexity, charters, states of domicile,  
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   (B) The need for specialized skills on the part of examiners; and 


 


 (C) Any other factors the Committee deems appropriate to assess the 


effectiveness of the pilot program.  


 


 (2) SCOPE. – The examinations conducted by consolidated examination task 


forces may include a mix of comprehensive examinations of an institution and targeted 


examinations of an institution’s activities and practices. 


 


 (c) EXAMINATION TASK FORCES. – The Committee shall design and implement a 


process for conducting examinations of the institutions selected from the parameters under 


paragraph (1). Each task force shall – 


 


  (1) Be led by a representative of the primary regulator of the institution being 


examined; 


 


  (2) Include one or more representatives from the Board of Governors, the 


Corporation, and the Office of the Comptroller of the Currency, to the extent that each 


would otherwise have jurisdiction over some aspect of the institution’s examination; 


 


  (3) Include one or more representatives of the relevant state bank regulatory 


agency to the extent that it would otherwise have jurisdiction for examining the 


institution and if it chose to participate in the pilot program; 


 


  (4) Issue supervisory questions to the institution as a single team;  


 


  (5) Collect supervisory data and other information from the institution as a single 


team and make such data and information immediately and simultaneously available to 


all agencies that participated in the consolidated examination task force; and 


 


  (6) Issue a single, joint examination report that would be immediately and 


simultaneously made available to all agencies that participated in the consolidated 


examination task force. 


 


 (d) GUIDELINES. – The Committee shall develop guidelines governing the structure, 


responsibilities, and procedures of the consolidated examination task forces that are consistent 


with the purposes of this title, including – 


 


 (1) Consistent supervisory priorities, protocols, and procedures that the 


examination task forces should learn and use; 


 


 (2) Formal plans for the examination of an institution during the pilot program 


from each examination task force; 


 


 (3) Memoranda of understanding or other agreements, or updating existing 


memoranda of understanding or other agreements, that will be necessary for the 
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examination task forces to function as intended and designed, and to allow for an 


objective evaluation of the pilot program. This should include such memoranda of 


understanding or other agreements that would be necessary to ensure that supervisory 


information collected by each consolidated examination task force is shared fully and in a 


timely fashion with each agency participating in the task force and is treated by each 


participating agency as confidential supervisory information; and 


 


 (4) Memoranda of understanding or other agreements as appropriate with 


participating state banking supervisory agencies on the interaction and responsibilities of 


state and federal agencies and their staff regarding banks for which there is mutual 


interest. 


 


SEC. 205. FUNDING. – The agencies participating in the pilot program shall provide funding, 


staff, and other resources to the pilot program in proportion to the costs each agency would incur 


examining participating institutions in the absence of the pilot program.   


 


SEC. 206. STUDY. – The Council shall conduct a study of the pilot program that shall include – 


 


 (1) An assessment of the pilot program’s effectiveness in achieving its goals; 


 


 (2) A report on lessons learned during the pilot program and recommendations to 


improve the concept and its implementation;  


 


 (3) An evaluation of the potential benefits and costs of implementing the pilot program 


and operating it on a permanent basis and on a wider scale; and  


 


 (4) A legal assessment of what the Council and its members could do under their existing 


authority to implement a long-term program for conducting consolidated examinations, and 


which options for improving the program would require congressional or executive action.  


 


SEC. 207. REPORT TO CONGRESS. – The Council shall submit a report to Congress 


regarding the study required by paragraph (4) not later than 1 year after the end of the pilot 


program. 


 


SEC. 208. GAO REPORTS. –  


 


 (a) INTERIM REPORT. – The Comptroller General of the United States shall conduct a 


study that assesses the design and implementation of the pilot program and the potential benefits 


and costs of implementing the pilot program on a permanent and wider scale, and makes 


recommendations to improve the pilot program, and shall submit a report to the Committee on 


Banking, Housing, and Urban Affairs of the Senate and the Committee on Financial Services of 


the House of Representatives on the results of such study not later than 2 years after the 


enactment of this title.  


 


 (b) FINAL REPORT. – The Comptroller General of the United States shall conduct a 


study that assesses the design and implementation of the pilot program and the potential benefits 
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and costs of implementing the pilot program on a permanent and wider scale, and makes 


recommendations to improve the pilot program, and shall submit a report to the Committee on 


Banking, Housing, and Urban Affairs of the Senate and the Committee on Financial Services of 


the House of Representatives on the results of such study not later than 1 years after the end of 


the pilot program. 


 


 


 


TITLE III – AMENDMENTS TO THE DODD-FRANK WALL STREET REFORM AND 


CONSUMER PROTECTION ACT 


 


SEC. 301. COUNCIL ASSESSMENT. – Section 112(a)(2) of the Dodd-Frank Wall Street 


Reform and Consumer Protection Act (12 U.S.C. 5322(a)(2)) is amended by adding the 


following paragraph at the end thereof: 


 


 “(O) conduct periodic formal assessments of the U.S. financial regulatory structure and 


its impact on the economy of consumers and businesses, and as part of this assessment seek input 


from the public.”  


 


SEC. 302, ECONOMIC IMPACT ASSESSMENT. – Section 153 of the Dodd-Frank Wall 


Street Reform and Consumer Protection Act (12 U.S.C 5343) is amended by adding the 


following new subsection at the end thereof: 


 


 “(g) ECONOMIC IMPACT ASSESSMENT. – The Office shall evaluate and report to 


Congress on the impact of financial regulation on economic growth and the impact of the 


financial system and financial regulation on consumers and businesses.” 


 


SEC. 303. LEVERAGE RATIO. – Section 165(b) of the Dodd-Frank Wall Street Reform and 


Consumer Protection Act (12 U.S.C. 5365) is amended by adding the following new paragraph 


at the end thereof: 


 


 “(6) LEVERAGE RATIO. – In setting any capital requirement that is based upon a ratio 


of assets to capital, the Board of Governors, in consultation with the Corporation and the Office 


of the Comptroller of the Currency, shall review whether to exempt certain types of nearly risk-


free assets, such as reserves held at the Federal Reserve and initial client margin for derivatives 


transactions, from the ratio.” 


 


SEC. 304. ACCESS TO CREDIT. – Section 1022 of the Dodd-Frank Wall Street Reform and 


Consumer Protection Act (12 U.S.C. 5512) is amended by adding the following new subsection 


at the end thereof: 


 


 “(e) ACCESS TO CREDIT.  –  


 


 “(1) Metrics. – The Bureau shall establish, subject to public notice and comment, 


metrics to assess the impact of its regulation and guidance on consumer access to credit. 


If such metrics indicate that any regulation or guidance by the Bureau would restrict the 
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availability of credit products or product features, the Bureau shall indicate what actions 


it will take, if any, to address the credit needs of the affected consumers and ameliorate 


the impact. 


 


 (2) Alternative Data. – The Bureau shall, subject to public notice and comment, 


evaluate the effectiveness of a wide variety of data and other means to accurately assess 


the creditworthiness of borrowers.”  
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Dodd-Frank’s Missed Opportunity: A Road Map for a More Effective Regulatory Architecture1 


Category Recommendations 


Improve the Quality of 


Prudential Supervision 


 The Federal Financial Institutions Examination Council (FFIEC) should establish and coordinate a 


pilot program for a consolidated examination force for insured banks that would result in federal 


regulators doing a single joint bank exam, with a single set of questions and a single exam 


report. Failing action by FFIEC members, Congress should establish the pilot program. 


 Congress should later transition from a consolidated exam force to a more formal structure that 


consolidates prudential bank examination authority in a single agency.  


 Regulators should improve compensation to attract and retain high-quality examiners, and also 


work with universities to launch new bank examination degree and training programs. 


Create a New Structure for 


Prudential Regulation  


Congress should: 


 Create a new Prudential Regulatory Authority (PRA) that would combine OCC with existing 


primary bank supervisory authority of the Federal Reserve and the FDIC; 


 Focus the Federal Reserve on systemic risk and macro-prudential supervision; 


 Focus the FDIC as insurer and resolution authority; 


 Authorize new Federal Insurance Regulator (FIR) and charter; 


 Phase out the thrift charter over three years in favor of a single, modern banking license; and 


 Allow the Federal Reserve chair to fill the position of vice chairman for supervision absent a 


presidential nominee. 


Better Address Systemic 


Threats by Empowering 


the FSOC and OFR 


Congress should: 


 Grant the Financial Stability Oversight Council (FSOC) the authority, with a supermajority vote of 


its members, to set standards and safeguards on activities or practices that present systemic 


threats; 


 Empower FSOC to mediate disputes among member agencies; 


 Raise the “bank SIFI” threshold to $250 billion in assets, with regulatory presumption rather 


than a hard threshold, and index it to economic growth to focus regulators on institutions that 


pose the greatest potential systemic risk; 


                                                 
1 http://bipartisanpolicy.org/wp-content/uploads/2014/12/BPC-FRRI-Dodd-Franks-Missed-Opportunity-April-2014.pdf. 



https://cdn.bipartisanpolicy.org/wp-content/uploads/sites/default/files/BPC%20Dodd-Frank%20Missed%20Opportunity.pdf

http://bipartisanpolicy.org/wp-content/uploads/2014/12/BPC-FRRI-Dodd-Franks-Missed-Opportunity-April-2014.pdf
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 Realign voting membership of FSOC (PRA replaces OCC, FIR replaces FSOC independent 


member, OFR replaces NCUA, new Capital Markets Authority (CMA) replaces Securities and 


Exchange Commission (SEC) and the Commodity Futures and Trading Commission (CFTC)); 


 Fully implement Government Accountability Office recommendations for FSOC transparency; 


 Establish the OFR as an independent entity outside of Treasury; 


 Grant the OFR greater independence over setting its budget, by requiring a two-thirds vote of 


FSOC members to reject it; and 


 Designate the OFR to coordinate the collection of federal financial regulatory data. 


 


 The OFR should create a financial war-gaming center. 


Create a Single Capital 


Markets Regulator 


 Congress should merge the SEC and the CFTC into a single, modern Capital Markets Authority 


that operates across the equities and futures markets for all capital markets instruments and 


providers. 


 As an interim step, the SEC and the CFTC should immediately begin to conduct their board 


meetings jointly. 


Ensure Independent 


Funding for All Financial 


Regulatory Agencies 


The SEC and the CFTC should be able to fund themselves through the existing SEC fee and 


assessment structure, with any excess funds being returned to the Treasury. 


Improve International 


Cooperation and Cross-


Border Regulatory 


Outcomes 


FSOC should review all provisions of Dodd-Frank that have extraterritorial effects and make 


recommendations to the Congress and/or financial regulators for actions to prevent unnecessary 


and avoidable negative impacts on international cooperation, financial stability, competitive 


opportunity, and economic growth. 
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The Consumer Financial Protection Bureau: Measuring the Progress of a New Agency2 


Category Recommendations 


Emphasize Formal 


Rulemaking 


When issuing substantive guidance, the CFPB should seek greater input from a diverse group of 


interested parties. A “notice-and-comment like” procedure would be beneficial for those impacted by 


any guidance and would help protect the CFPB from legal challenges. 


Improve Supervisory & 


Examination Process 


The CFPB should: 


 Establish timelines for formally closing out exams of banks and nonbanks, and provide prompt 


feedback to supervised entities and close out the exams in a timely manner; 


 Create regulatory consistency by ensuring that CFPB staff across the country set consistent 


ratings, interpretations, and classifications; 


 Devote additional resources to the supervision of nonbanks and be more transparent in the 


process, and clearly identify appropriate metrics for success in regulating nonbanks; 


 Improve official communications with supervised entities and partner regulatory agencies about 


their exam process, and commit to launching a new major initiative to recruit, train, retain, and 


further develop high-quality supervisory and examination staff; and 


 Avoid involving enforcement staff in supervisory processes.  


Develop Guidelines for 


Data Requests and 


Collection 


The CFPB should: 


 Require coordination among CFPB divisions when requesting data from any institution; 


 Provide a statement of intended use with each data request; and 


 Ensure that no breach of data occurs.  


Enhance the Consumer 


Complaint Portal 


The CFPB should: 


 Continue to inform consumers of their ability to use the portal to address mistakes and to better 


align resources to handle the resulting increase in activity; and 


 Better categorize consumer complaints to benefit both consumers and the marketplace, in the 


following manner: 


 


(1) Complaints that have received no review, marked with a clear disclaimer that the CFPB has 


not reviewed the accuracy of those complaints; and 


                                                 
2 http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/BPC%20Consumer%20Financial%20Protection%20Bureau%20Report.pdf. 



http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/BPC%20Consumer%20Financial%20Protection%20Bureau%20Report.pdf

http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/BPC%20Consumer%20Financial%20Protection%20Bureau%20Report.pdf
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(2) Complaints that have been sufficiently reviewed by either the CFPB or regulated entities to 


ensure accuracy prior to publication.  


Set Limitations on the Civil 


Penalty Fund 


The CFPB should: 


 Limit the fund to only dispensing amounts necessary and appropriate for consumer redress, 


with any additional civil money penalties paid to the U.S. Treasury. To address potential indirect 


injuries, the fund could give harmed consumers additional funds—for example, 125% of the 


actual redress—rather than use of additional penalty amounts for the CFPB’s own purposes; 


 More clearly delineate how funds are to be used to advance consumer education, then establish 


and oversight mechanism to confirm that the funds are distributed in the delineated manner 


and that they achieve the intended results; and 


 Restart efforts to utilize the fund’s resources to support a new financial services coaching 


program, beginning with consultation and collaboration with external stakeholders to help 


define the goals and scope of the effort.  


Improve on the CFPB’s 


Consultation with Other 


Agencies 


 The CFPB and prudential regulators should work together more closely to better integrate the 


CFPB’s product-based approach and schedule with the standard regulatory structure of bank 


regulators. This could entail more promptly closing out product-based exams instead of waiting 


to close out entire institution-based exams. 


 The CFPB should take full advantage of the consultation process with other agencies. However, 


if prudential regulators identify consumer protection issues, they should refer them to the CFPB 


and defer to the CFPB’s authority on such issues.  


Give Authority to Cover the 


Lending Activities of Auto-


Dealers 


Congress should give the CFPB the ability to regulate auto financing directly, rather than indirectly, 


to allot the agency to regulate similar transactions in a similar fashion, regardless of whether they 


occur in an auto dealership. 


Enhance the CFPB’s 


Independence and 


Accountability 


 The CFPB should retain its independent funding. The Federal Reserve and the CFPB should 


resolve any funding ambiguity and publicly affirm their interpretations of how the CFPB would 


be funded in the event that the Federal Reserve was to incur an annual operating loss.  


 Congress should give the CFPB its own inspector general with full investigative and reporting 


powers. 
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Develop Performance 


Metrics 


The CFPB should: 


 Develop and publish performance metrics and goals for achieving them. The metrics should 


focus on both the CFPB’s internal activities and the impact the CFPB has on consumers and the 


financial marketplace.  


 Develop and publish metrics for determining when the restriction of access to credit is part of 


an intended regulatory response and when it has an unintended consequence. The CFPB should 


detail how it intends to address the credit needs of affected groups. 


Develop External Metrics 


The CFPB should: 


 Develop metrics to measure its success in the marketplace, based on whether there are safe 


and quality products available, the CFPB is identifying and responding promptly to problems, the 


CFPB is engaging consumers in a meaningful way, the CFPB is collaborating effectively with 


other regulators, and there a healthy amount of quality product innovation in the financial 


services marketplace the Bureau regulates. These metrics should apply to both the bank and 


non-bank spaces. 


 Measure success as it relates to consumer behavior by finding demonstrable evidence of 


improved consumer decision-making with regard to consumer products. In so doing, the Bureau 


should consider whether industry participants are able to develop new and alternative products 


while providing consumers with additional value and opportunities to access quality credit, 


product disclosures are appropriately clear and understandable and reaching low-income 


consumers, identifying and monitoring products that may be problematic for certain consumers 


while potentially beneficial for others, and identifying products that exist because of a lack of 


information—or lack of alternatives—for consumers. 


Develop Internal Metrics 


The CFPB should develop, track, and publish statistics to measure the timeliness of its own 


examination schedules, particularly with respect to the time it takes to close exams; regulatory 


actions, including rule-making, guidance, and enforcement to achieve and measure a stable balance 


of responses; staff turnover, with a specific goal to become consistent with that of the federal 


prudential regulators by 2020; and diversity of CFPB staff. 
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Responding to Systemic Risk: Restoring the Balance3 


Category Recommendations 


Restore Emergency 


Lending Authority to 


Individual Non-Depository 


Institutions  


Congress should restore the ability of the Federal Reserve to make emergency loans to individual 


non-depository institutions.  


Eliminate an Obstacle to 


Emergency FDIC Debt 


Guarantees 


Congress should eliminate the Dodd-Frank requirement for the FDIC to gain prior congressional 


approval to provide emergency guarantees to debt issued by depository institutions or their 


affiliates. 


Extend Federal Reserve 


Liquidity Access to Certain 


Broker-Dealers 


Broker-dealers owned by regulated SIFIs should be granted access to fully collateralized liquidity 


from the Federal Reserve, comparable to access provided to depository institutions, to help address 


the liquidity needs of the U.S. financial system. Similar access should be provided to a broker-dealer 


not owned by a SIFI where the broker-dealer’s balance sheet makes it especially vulnerable to runs. 


Access to such liquidity, similar to discount-window lending, should only be provided subject to 


terms and conditions, including supervisory conditions, established by the Federal Reserve in 


consultation with the SEC. 


Authorize the FSOC to 


Issue Regulations When 


Member Agencies Fail to 


Act 


Congress should authorize FSOC to issue regulations on its own initiative under when: 


 


(1) One or more FSOC member agencies have been required to issue a regulation by a statutory 


deadline and those agencies have failed to do so within 180 days of that deadline; or 


(2) FSOC determines that, in extraordinary circumstances, a failure to issue regulations by one or 


more member agencies to address a financial activity or practice poses a serious and material threat 


to the financial system.  


 


FSOC should only be allowed to take such extraordinary action on its own initiative by a 


supermajority vote of all its members, and only when it makes an express finding, with supporting 


reasons, that doing so is in the public interest. 


                                                 
3 http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/BPC%20Responding%20to%20Systemic%20Risk.pdf. 



http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/BPC%20Responding%20to%20Systemic%20Risk.pdf

http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/BPC%20Responding%20to%20Systemic%20Risk.pdf
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Ensure the Federal 


Reserve Tailors its 


Regulation and Supervision 


of Nonbank SIFIs 


 The Federal Reserve should tailor its regulation and supervision of nonbank SIFIs to account for 


the ways they are different from banks. Congress should also ensure that regulators have 


appropriate authority to implement such tailoring. Further, the Federal Reserve should not 


default to bank regulation in its regulation of non-bank SIFIs. 


 Congress should pass legislation clarifying the ability of the Federal Reserve to tailor its 


regulation for all nonbank SIFIs. 


 The Federal Reserve should acquire and maintain specific knowledge and expertise in each of 


the industries over which it has prudential oversight.  


 Congress should require the Federal Reserve to issue a report that details its plan to implement 


tailored regulation and supervision for nonbank SIFIs. 


 The Federal Reserve should establish an advisory committee of experts on the non-bank 


industries within its jurisdiction. 
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Too Big to Fail: The Path to a Solution4 


Category Recommendations 


Increase Certainty and 


Predictability of OLA 


The FDIC should issue a policy statement that reflects the following: 


 A strong presumption in favor of using the FDIC’s single-point-of-entry (SPOE) recapitalization 


strategy to resolve all G-SIFIs, and also identify its presumptive strategies for other SIFIs, if a 


strategy other than the SPOE recapitalization strategy would be the presumptive path; 


 Capital structure liabilities of a SIFI’s parent holding company, including its long-term unsecured 


debt, are structurally or legally subordinate to the operating liabilities of the parent and its 


operating subsidiaries, including any demand deposits or other money-like instruments provided 


by the SIFI; 


 General discretion to discriminate among similarly situated creditors will not be used, and the 


FDIC will otherwise treat creditors in a manner consistent with the pre-determined priority of 


their claims; 


 The FDIC will exercise its powers under Orderly Liquidation Authority (OLA) to maximize the 


value of the covered company, except as necessary to preserve or promote financial stability; 


 Each secured creditor will have the right to credit bid for any collateral securing its claim, if the 


FDIC values the collateral at less than the secured claim and the secured creditor disagrees with 


that valuation; 


 Explain how the Orderly Liquidation Fund (OLF) will be used in a SPOE recapitalization to 


provide liquidity to a sufficiently capitalized bridge financial company and its operating 


subsidiaries. To reinforce that statutory prohibition that the OLF cannot be used to provide 


capital, the FDIC should confirm in its policy statement that the OLF will not be used to provide 


capital that insulates shareholders or creditors against losses; 


 Explain how the corporate governance of a bridge financial company used in a SPOE 


recapitalization strategy would work during the period between the transfer of the failed 


company’s assets to the bridge financial company and the termination of that company’s status 


as a bridge financial company; 


                                                 
4 http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/TooBigToFail.pdf. 



http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/TooBigToFail.pdf

http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/TooBigToFail.pdf
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 Describe how a publicly traded SIFI that is put into OLA receivership and any related bridge 


financial company will comply with applicable securities laws between the transfer of the failed 


SIFI’s assets to the bridge financial company and the termination of that company’s status as a 


bridge financial company; 


 Describe how and when the bridge financial company and its subsidiaries will be valued or 


revalued; 


 Confirm that the FDIC, if necessary, may cause warrants or other junior securities to be 


distributed to junior claimants and otherwise to distribute value to stakeholders left behind in a 


receivership on a relative priority basis, rather than the absolute priority rule; 


 Propose an efficient procedure that provides all claimants left behind in a receivership with a fair 


opportunity to challenge the FDIC over whether the FDIC satisfied its various statutory and 


regulatory duties in resolving a covered company; and 


 Foster cross-border cooperation, including: 


o Preventing ring-fencing; 


o Encouraging host countries to enact laws similar to Section 210(c)(16) of the Dodd-Frank 


Act, which would override contractual termination rights in financial contracts that arise solely 


because of the failure and resolution of a counterparty’s parent holding company or another 


affiliate, provided that any related parent guarantees are assumed by a creditworthy bridge 


financial company or third party within a specified period of time;  


o Enter into cooperation agreements in advance with foreign regulators; and 


o Encourage host countries to recognize and give effect to resolution proceedings under OLA, 


and help increase the certainty that U.S. courts will recognize and give effect to foreign 


resolution proceedings by urging Congress to amend Chapter 15 of the Bankruptcy Code to 


require U.S. courts to recognize and give effect to foreign resolution proceedings. 
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Amend the Bankruptcy 


Code 


If the FDIC does not implement these changes, Congress should consider amending the Bankruptcy 


Code to make it more effective and to reduce the need to invoke OLA, and to define creditors’ rights 


and distributional rules in both statutes to be harmonized as much as possible. Legislation should: 


 Facilitate a SPOE recapitalization strategy; 


 Give a primary federal supervisor the right to commence any proceeding or file a petition 


seeking liquidation, reorganization or other relief in respect of the financial company that will 


have the effect of a voluntary petition under Section 301 of the Bankruptcy Code. The primary 


federal supervisor, or the FDIC with the primary federal supervisor’s consent, should be given 


standing as a party and to raise motions relevant to its regulation of the company or promoting 


financial stability in the United States. This should include the power to file motions for the use, 


sale or lease of the bankruptcy estate under Section 363 of the Bankruptcy Code; 


 Authorize a bankruptcy court to approve the transfer over a weekend or even overnight of all of 


a parent holding company’s assets, including its shares in operating subsidiaries, to a newly 


formed financial holding company (New FHC) under Section 363 of the Bankruptcy Code, 


without creditor consent, provided that the New FHC is held by a trustee or otherwise 


exclusively for the benefit of the bankruptcy estate; 


 Provide that a New FHC should be deemed to have all of the state and federal licenses and 


registrations that the parent holding company in bankruptcy had immediately prior to the 


transfer of its assets under Section 363 of the Bankruptcy Code;  


 Ensure that the capital structure liabilities of a SIFI’s parent holding company, including its long-


term unsecured debt, are structurally or legally subordinate to the operating liabilities of the 


parent and its operating subsidiaries, including any demand deposits or other money-like 


instruments provided by the SIFI; 


 Set limitations on early termination rights, including: 


o A temporary stay of one business day on the early termination of financial contracts 


otherwise subject to immediate termination, similar to the one-business-day stay in OLA. If 


any financial contract is assumed by a creditworthy New FHC or third party during such a 


temporary stay, any termination rights under such financial contracts may not be exercised 


solely by virtue of the commencement of a bankruptcy proceeding with respect to the 
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debtor, unless a separate event of default under the financial contract shall have occurred, 


in which case the counterparty could exercise its remedies; and 


o A provision similar to Section 210(c)(16) of Dodd-Frank that would override contractual 


termination rights in financial contracts that arise solely because of the failure and 


recapitalization of a counterparty’s parent holding company or affiliate, provided that the 


guarantees of such financial contracts are assumed by a creditworthy New FHC or third 


party within a specified period of time. 


 Give each New FHC created in a SPOE recapitalization strategy under the Bankruptcy Code and 


its operating subsidiaries that have been recapitalized by imposing losses on the failed holding 


company’s equity, long-term unsecured debt and other capital structure liabilities the same 


access to the discount window for temporary fully secured liquidity purposes as insured 


depository institutions and the U.S. uninsured branches of foreign banks; 


 Require SIFIs that rely on a SPOE recapitalization strategy in their living wills to explain how the 


corporate governance of the New FHC would work during transfers to the New FHC; 


 Grant an exemption to a New FHC to which a publicly traded SIFI in bankruptcy has transferred 


substantially all of its assets in a Section 363 transfer in order to comply with securities laws 


between the transfer of the failed SIFI’s assets to the New FHC and the distribution of securities 


in New FHC in satisfaction of all claims left behind in the bankruptcy estate; 


 Give bankruptcy or district courts, if necessary, the authority to cause warrants or other junior 


securities to be distributed to junior claimants and otherwise to distribute value to stakeholders 


left behind in a receivership on a relative priority basis, rather than the absolute priority rule; 


and 


 Establish a process that requires the FDIC and the Federal Reserve to explain what they will do 


to foster cross-border cooperation in bankruptcy proceedings, including measures to: 


o Prevent ring-fencing; 


o Encourage host countries to enact laws to override contractual termination rights in 


financial contracts that arise solely because of the failure and resolution of a counterparty’s 


parent holding company or another affiliate; and  


o Enter into advance cooperation agreements with foreign regulators. 
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 Congress should consider a new Chapter 14 of the Bankruptcy Code with specified 


procedures and rules including those provided by these Recommendations for SIFIs. 


 Congress should amend Chapter 15 of the Bankruptcy Code to confirm that courts should 


apply the same standards to decide whether to recognize and give effect to foreign resolution 


proceedings as are now applied to foreign bankruptcy proceedings. 


Define Total Loss-


Absorbing Capacity 


U.S. regulators should consider the following regarding an approach a rule for total loss-absorbing 


capacity (TLAC): 


 The amount of TLAC that each SIFI would be required to have should be based on appropriate 


models using historical data to estimate the amount of loss-absorbing resources that an 


institution would need to have in a financial crisis scenario to be recapitalized with common 


equity at levels generally required, taking into account the risk profile of each firm; 


 Recognize all liabilities and equity of a parent holding company’s unconsolidated balance sheet 


as counting toward an institution’s loss-absorbing capacity, less only items such as unsecured 


debt with an original maturity of less than one year; 


 Define the line between long-term and short-term debt based on whether the original maturity 


is more or less than one year; 


 Treat all long-term unsecured debt as part of a firm’s recognized loss-absorbing capacity since it 


is structurally subordinated to all debt at the operating subsidiary level, instead of restricting 


recognized debt to contractually subordinated debt;  


 As long as the parent of a SIFI has sufficient TLAC on its unconsolidated balance sheet, it will 


automatically have sufficient loss-absorbing assets on the asset side, provided the SIFI does not 


have excessive double leverage. Rather than have a separate rule to impose a minimum assets 


requirement, the Federal Reserve should use its supervisory process to ensure that a parent’s 


assets can be used where they would be most needed in a recapitalization scenario; 


 Structure its rule so that the parent holding company and the FDIC as its receiver have 


maximum flexibility to use the assets where they are most needed to recapitalize its operating 


subsidiaries, rather than requiring or allowing the assets to be trapped in individual subsidiaries; 


and  


 Distinguish between capital and liquidity. The Federal Reserve should not impose any additional 


liquidity requirements on the asset side of a parent holding company’s unconsolidated balance 







BPC: Financial Regulatory Reform Initiative Recommendations (2013-16) 


 


13 


 


sheet in addition to otherwise existing liquidity requirements, in order to ensure that the parent 


has enough loss-absorbing capacity assets to recapitalize its operating subsidiaries. 


Converge Resolution 


Planning Requirements 


 Convergence of Resolution Planning Processes. The FDIC and the Federal Reserve should 


interpret Dodd-Frank so that the resolution planning process under Title I, which assumes that 


an institution will be resolved under the Bankruptcy Code or other normally applicable 


bankruptcy law, and the resolution planning process under Title II (OLA), converge and 


reinforce each other, instead of continuing to run down separate and possibly conflicting paths. 


This convergence will be aided by the implementation of the first two sets of recommendations 


above, which are designed to reduce the differences between bankruptcy and OLA for 


resolution of a SIFI.  


 Congressional Alternative. Alternatively, Congress should amend Dodd-Frank to mandate 


such a convergence. 
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A Better Path Forward on the Volcker Rule and the Lincoln Amendment5 


Category Recommendations 


Gather Relevant Data 


Under a functional approach, regulators would begin collecting data from market participants before 


making the regulations effective. The agencies would use these data to better understand and 


regulate how permitted market-making, risk-mitigating hedging, and other types of permissible 


activities differ from proprietary trading in each relevant asset class, market, and product type. It is 


important that regulators have access to a robust set of data that will allow them to define and 


detect impermissible proprietary trading, and that they have the resources available to adequately 


analyze the data collected. It is also important that regulators only collect what they are able to 


analyze and is useful for the purposes described. 


Identify Patterns by 


Activity and Product, then 


Assign and Monitor with 


Key Metrics 


The regulators should use data to gain understanding and to introduce greater certainty into the 


supervisory process, as well as the regulators’ incorporation of quantitative metrics into the 


regulatory toolbox. The agencies can benefit from an even greater reliance on the metrics. Metrics 


should be used at the beginning as a sorting mechanism to differentiate the functions of trading 


units and to identify clear and definitive bands of permissible activity based on the analysis of the 


data. 


Differentiate Among 


Markets, Activities, and 


Asset Classes 


 The final Volcker Rule regulations should take nuanced and flexible approach to financial 


regulation with appropriate recognition of critical differences among markets and asset classes, 


particularly in setting the parameters of permitted activities such as market-making, defining 


key terms and concepts, and establishing relevant metrics for compliance. 


 Regulators should focus on patterns of activity to identify market-making, hedging, or other 


types of permitted or prohibited activities and do so within distinct asset classes or perhaps 


activity groups. Regulators should also make comparisons across the industry to allow them to 


identify areas where the trading patterns of one or more financial institutions differ significantly 


from others for the same asset class, product, or market. 


                                                 
5 http://bipartisanpolicy.org/wp-


content/uploads/sites/default/files/files/A%20Better%20Path%20Forward%20on%20the%20Volcker%20Rule%20and%20the%20Lincoln%20Amendment_Fina


l.pdf. 



http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/files/A%20Better%20Path%20Forward%20on%20the%20Volcker%20Rule%20and%20the%20Lincoln%20Amendment_Final.pdf

http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/files/A%20Better%20Path%20Forward%20on%20the%20Volcker%20Rule%20and%20the%20Lincoln%20Amendment_Final.pdf

http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/files/A%20Better%20Path%20Forward%20on%20the%20Volcker%20Rule%20and%20the%20Lincoln%20Amendment_Final.pdf

http://bipartisanpolicy.org/wp-content/uploads/sites/default/files/files/A%20Better%20Path%20Forward%20on%20the%20Volcker%20Rule%20and%20the%20Lincoln%20Amendment_Final.pdf
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Implement on a Phased-In 


Basis 


 A phased-in approach could include stages such as eliminating any remaining dedicated bright-


line proprietary trading units; creating policies, procedures, and trading unit mandates; 


gradually rolling out a subset of metrics across trading units before implementing the full range 


of metrics that are adopted in the final rule; or implementing metrics for one trading unit at a 


time. The most efficient and effective means of implementation and supervision may be through 


a pilot program in which certain designated trading activities come into compliance on a more 


accelerated schedule than others. 


 The Federal Reserve should consider either extend the initial conformance period by one year or 


for such period of time as will afford banking entities sufficient time to apply for relief. 


Update Iteratively 


Regulators should use an iterative model to regularly review of the implementation of the Volcker 


Rule to allow for adjustments as conditions change and more knowledge about covered trading 


becomes available. 


Adopt the Federal 


Reserve’s Approach in 


Regulation K to 


Extraterritoriality 


Financial regulators should adopt an approach similar to what has traditionally been contained in the 


Federal Reserve’s Regulation K, in which the activities and investments of foreign banks are 


considered to be solely outside the United States unless they are conducted or made through an 


office or subsidiary in the United States. 
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Global Insurance Regulatory Issues: Implications for U.S. Policy and Regulation6 


Category Recommendations 


Keep Policyholder 


Protection as Primary Goal 


The United States has been wise to place policyholder protection as its primary solvency goal and 


should resist any effort to shift to an approach that could allow insurance subsidiaries to be used as 


a “source of strength.” The sole possible exception is for troubled SIFI insurers in the midst of a 


systemic crisis, although policymakers should keep in mind that systemic risk is much less of a 


concern for traditional insurance activities than it is for banking activities. 


Make FSOC’s Independent 


Member Part of “Team 


USA” 


The Treasury Department, the Federal Insurance Office (FIO), the Federal Reserve, and the 


National Association of Insurance Commissioners (NAIC) should support giving FSOC’s independent 


member formal access to any IAIS and FSB materials, meetings, and discussions related to 


insurance and systemic risk 


Develop a Resolution 


Approach Tailored to the 


Business of Insurance 


The FDIC, the Federal Reserve, and the Treasury Department should quickly build up their expertise 


in, and knowledge of, the business of insurance and the many ways it is different from the business 


of banking. These agencies should make the development of insurance resolution policy a priority in 


the coming months and years. 


 


  


                                                 
6 http://cdn.bipartisanpolicy.org/wp-content/uploads/2015/11/Global-Insurance-Regulatory-Issues.pdf 



http://cdn.bipartisanpolicy.org/wp-content/uploads/2015/11/Global-Insurance-Regulatory-Issues.pdf

http://cdn.bipartisanpolicy.org/wp-content/uploads/2015/11/Global-Insurance-Regulatory-Issues.pdf
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Did Policymakers Get Post-Crisis Financial Regulation Right?7 


Category Recommendations 


Establish a Periodic, 


Formal Assessment of U.S. 


Financial Regulatory 


System 


Financial regulatory agencies—and a separate, independent commission appointed by the president 


and Congress—should assess the financial regulatory environment. They should evaluate the 


intended and unintended consequences of regulations—including activity migration or cessation, 


regulatory fragmentation, multiple binding constraints, and regulatory gaps—on a period basis. The 


independent review should develop a framework that considers the following questions and makes 


recommendations: 


 


 Are consumers, small and large businesses, and investors well served by the current 


financial regulatory framework and rules? Do consumers and other potential borrowers have 


access to affordable credit? What are the economic costs and benefits of regulation, 


including the impact on access to credit?  


 How are different groups of consumers, businesses, and investors being affected differently 


by financial regulation, and can changes be made to ameliorate any significant negative 


effects?  


 Are there rules that are unnecessarily duplicative, in conflict with each other, or otherwise 


causing unintended negative consequences?  


 Are there significant gaps in regulation?  


 Does the U.S. financial regulatory structure unnecessarily limit coordination among 


regulatory agencies or otherwise result in less-than-optimal outcomes?  


 Do policymakers have the data and tools they need to assess (quantitatively and 


qualitatively) stability, growth, and the needs of consumers, businesses, and investors? Are 


they encouraged to do so?  


 Do regulators have the data and tools necessary to address risky activities, particularly 


outside of the regulated banking sector?  


 To what extent can the costs and benefits of regulation be measured empirically, and when 


is it appropriate to conduct a cost-benefit analysis? 


                                                 
7 http://cdn.bipartisanpolicy.org/wp-content/uploads/2016/09/BPC-FRRI-Post-Crisis-Financial-Regulation.pdf. 



http://cdn.bipartisanpolicy.org/wp-content/uploads/2016/09/BPC-FRRI-Post-Crisis-Financial-Regulation.pdf

http://cdn.bipartisanpolicy.org/wp-content/uploads/2016/09/BPC-FRRI-Post-Crisis-Financial-Regulation.pdf
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Give the OFR Independent 


Evaluation Powers 


The OFR should be authorized to independently evaluate and report to Congress on the impact of 


regulation on economic growth as well as the impacts of the financial system and financial 


regulation on consumers and businesses. Congress should ensure that the OFR has access to all 


relevant data to conduct these reviews, including access to data collected by other regulators. 


Evaluate Alternative Credit-


Scoring Models 


The CFPB should evaluate the potential effectiveness of alternative credit-scoring models to assess 


the creditworthiness of consumers, giving due consideration to concerns about privacy and the 


potential disparate impacts on different groups of borrowers. 


Review Supplementary 


Leverage Ratio Definitions 


The Federal Reserve, coordinating with the FDIC and the OCC, should review the supplementary 


leverage ratio definitions to assess whether to exempt certain types of nearly risk-free assets—such 


as reserves held at the Federal Reserve and client margin for derivatives transactions—from their 


currently required capital charges. 


Specify Lead Agency for 


Interagency Rulemakings 


Congress—or in its absence, FSOC—should specify a lead agency for interagency rulemakings. The 


lead agency would have responsibility for advancing the discussions, coordinating initial drafting, 


and communicating with the affected firms and the other agencies assigned to the rulemaking. 


Create a Pilot Program for 


Consolidated Bank  


Exam Force 


Congress should require a pilot program for a consolidated bank exam force as outlined in BPC’s 


paper on the U.S. financial regulatory structure. 


 





