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 Thank you for inviting me to testify today.  I am Thomas Jackson, Distinguished 

University Professor and President Emeritus at the University of Rochester.  Prior to 

moving to the University of Rochester, I was a professor of law, specializing in 

bankruptcy, at Stanford, Harvard, and the University of Virginia schools of law.  I am 

the author of a Harvard Press book, The Logic and Limits of Bankruptcy Law, a 

bankruptcy casebook, and numerous articles on bankruptcy law.  Recently, my work in 

the field of bankruptcy has focused on the use of bankruptcy in resolving systemically 

important financial institutions (SIFIs).  In that capacity, I was co-chair of a Bipartisan 

Policy Center working group that produced, in May of 2013, Too Big to Fail:  The Path 

to a Solution.  I have also been, since 2008, a member of the Hoover Institution’s 

Resolution Project, which has produced three books discussing how bankruptcy can be 

made more effective in terms of the resolution of SIFIs (the most recent one, Making 

Failure Feasible, is in the final publication process).  And, since 2013, I have been a 

member of the Federal Deposit Insurance Corporation’s (FDIC’s) Systemic Resolution 

Advisory Committee.  I am here today in my individual capacity, and the views I 

express are my own, not those of any group or organization with which I am affiliated. 

 I am a firm believer that the Bankruptcy Code, with a few significant changes, 

can be made an important player in the resolution of SIFIs and that both bankruptcy 

law and the Dodd-Frank Act can be made more effective as a result.  Before discussing 

those changes, however, I believe it is important to set out, briefly, (a) the relationship 

envisioned between the Dodd-Frank Act and bankruptcy law, (b) the current status of 

the major alternative to bankruptcy—the Orderly Liquidation Authority (OLA) of Title 

II of the Dodd-Frank Act, (c) why bankruptcy law, without statutory changes, is likely 



2 

 

to be inadequate in terms of fulfilling what virtually everyone believes should be its 

role, and (d) why this creates problems both for the Dodd-Frank Act’s Title I provisions 

for resolution plans under Section 165(d)—so-called “Living Wills”—as well as for its 

OLA provisions under Title II.  After setting out that important backdrop, I will 

discuss, at a somewhat abstract level, the core of changes that I would suggest be 

implemented in the Bankruptcy Code in order to make it the primary resolution 

mechanism, even in light of the FDIC’s development of “single-point-of-entry” (SPOE) 

as its presumptive method of implementing OLA under Title II of the Dodd-Frank Act, 

thus fulfilling the intent of both Title I and Title II of that Act.  A full set of changes I 

might recommend—including provisions that might be “nice but not necessary”—is 

discussed in my contribution to Making Failure Feasible, a copy of which is attached to 

this Statement as an Appendix. 

 

The Relationship Envisioned Between the Dodd-Frank Act and Bankruptcy Law 

 In two key places, the Dodd-Frank Act envisions bankruptcy as the preferred 

mechanism for the resolution of SIFIs.  The first occurs in Title I, with the provision for 

resolution plans under Section 165(d).  Covered financial institutions are required to 

prepare, for review by the Board of Governors of the Federal Reserve System (Federal 

Reserve Board or FRB), the Financial Stability Oversight Council, and the FDIC, “the 

plan of such company for rapid and orderly resolution in the event of material financial 

distress or failure . . . .”1  If the Federal Reserve Board and the FDIC jointly determine 

                                              
1 Dodd-Frank Act § 165(d)(1). 
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that a submitted resolution plan “is not credible or would not facilitate an orderly 

resolution of the company under title 11, United States Code” (i.e., the Bankruptcy 

Code), the company needs to resubmit a plan “with revisions demonstrating that the 

plan is credible, and would result in an orderly resolution under title 11, United States 

Code . . . .”2  The failure to submit a plan that meets these tests can lead to restrictions, 

and divestiture, “in order to facilitate an orderly resolution of such company under title 

11, United States Code . . . .”3  For present purposes, the important point is that 

effective resolution plans are tested against bankruptcy law, not OLA under Title II of 

the Dodd-Frank Act.  It therefore goes without saying—but is worth saying 

nonetheless—that the effectiveness of bankruptcy law in being able to resolve SIFIs is 

critically important to the development of credible resolution plans under Title I.4 

 Indeed, first-round resolution plans were uniformly rejected as inadequate.  The 

eight U.S. Global Systemically Important Banks (G-SIBs) filed revised plans within the 

past month; most of them propose a SPOE resolution strategy, keyed off of the FDIC’s 

work for resolution under the Dodd-Frank Act’s Title II OLA, and which, in my view, 

would be awkwardly implemented—perhaps not impossible, but difficult—under 

today’s Bankruptcy Code, for reasons I will discuss. 

 The second occurs in the context of the ability to initiate the OLA process under 

Title II of the Dodd-Frank Act.  Invocation of Title II itself can only occur if the 

                                              
2 Dodd-Frank Act, § 165(d)(4) 
3 Dodd-Frank Act, § 165(d)(5)(A) & (B). 
4 See William F. Kroener III, Revised Chapter 14 2.0 and Living Will Requirements under the Dodd-
Frank Act, in Kenneth E. Scott, Thomas H. Jackson and John B. Taylor (eds.), MAKING FAILURE 

FEASIBLE:  HOW BANKRUPTCY REFORM CAN END “TOO BIG TO FAIL” (Hoover Institution Press 2015). 
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government regulators find that bankruptcy is wanting.5  That is, by its own terms, 

bankruptcy is designed by the Dodd-Frank Act to be the preferred resolution 

mechanism.6  The FDIC has announced that it supports the idea that bankruptcy, not 

OLA, should be the presumptive resolution procedure.7  The ability of bankruptcy law 

to fulfill its intended role as the presumptive procedure for resolution, of course, turns 

on the effectiveness of bankruptcy law in rising to the challenge of accomplishing a 

resolution that meets three important goals:  One that (a) both minimizes losses and 

places them on appropriate, pre-identified, parties, (b) minimizes systemic 

consequences; and (c) does not result in a government bail-out.  (In many ways, (c) is 

actually a direct consequence of (a):  If losses are borne by appropriate, pre-identified, 

parties, the government does not need to absorb losses via a bail-out.)  The goal should 

be resolution within these constraints, not necessarily an inefficient liquidation—a goal 

wholly consistent with that of Chapter 11 of the Bankruptcy Code.8 

                                              
5 Dodd-Frank Act, § 203(a)(1)(F) & (a)(2)(F); § 203(b)(2) & (3). 
6 Federal Deposit Insurance Corporation, The Resolution of Systemically Important Financial 
Institutions:  The Single Point of Entry Strategy, 78 Fed. Reg. 76614 (Dec. 18, 2013) (hereafter 

“FDIC SPOE”), at 76615 (“the statute makes clear that bankruptcy is the preferred resolution 

framework in the event of the failure of a SIFI”); see Statement of Martin J. Gruenberg, Chairman, 

Federal Deposit Insurance Corporation on Implementation of the Dodd-Frank Act before the 

Committee on Banking, Housing and Urban Affairs, United States Senate (December 6, 2011), 

available at http://www.fdic.gov/news/news/speeches/chairman/spdec0611.html (“If the firms are 

successful in their resolution planning, then the OLA would only be used in the rare instance where 

resolution under the Bankruptcy Code would have serious adverse effects on U.S. financial 

stability”). 
7 See Remarks by Martin J. Gruenberg, Chairman, Federal Deposit Insurance Corporation, in 

Implementation of the Dodd-Frank Act before the Volker Alliance Program (October 13, 2013), 

available at http://www.fdic/gov/news/news/speeches/spoet1313.html. 
8 There is a separate question—that I do not address (as it is not my area of expertise)—as to 

whether several financial institutions are simply “too big.”  I strongly urge that question be 

addressed directly—and separately.  Bankruptcy law should efficiently resolve (through 

reorganization, recapitalization, sale, or liquidation) the entities, including financial institutions, 

that use it.  It should not include a policy—that would be inconsistent with long-standing bankruptcy 

policy—favoring liquidation simply based on size. 

http://www.fdic.gov/news/news/speeches/chairman/spdec0611.html
http://www.fdic/gov/news/news/speeches/spoet1313.html
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The Current Status of the Orderly Liquidation Authority 

 Title II of the Dodd-Frank Act, containing the OLA, in many ways adopts many 

of bankruptcy law’s provisions, with a key difference being that the resolution is 

handled by the FDIC, as receiver, retaining significant discretion, as compared to a 

bankruptcy court, subject to statutory rules that can and will be enforced by appellate 

review through the Article III judicial system. 

 But we are not in 2010, when the Dodd-Frank Act was envisioned and enacted.  

Much thinking and work has occurred since then, in terms of how, effectively, to resolve 

a SIFI without jeopardizing the financial system and without a government bailout.  

Increasingly, attention has turned, in Europe as well as in the United States, on a rapid 

recapitalization.  Europe has focused on a “one-entity” recapitalization via bail-in9 while 

the FDIC has focused, in its SPOE proposal, on a “two-entity” recapitalization rather 

than a formal bail-in.10  Under the FDIC’s approach,11 a SIFI holding company (the 

“single point of entry”) is effectively “recapitalized” over a matter of days, if not hours, 

                                              
9 Financial Stability Board, Progress and Next Steps Towards Ending “Too-Big-to-Fail,” Report of 

the Financial Stability Board to the G-20, available at 

www.financialstabilityboard.org/publications/r_130902.pdf (Sept. 2013); Thomas Huertas, Vice 

Chairman, Comm. Of European Banking Supervisors and Dir., Banking Sector, U.K. Fin. Services 

Auth., The Road to Better Resolution:  From Bail-out to Bail-in, speech at The Euro and the 

Financial Crisis Conference (Sept. 6, 2010), available at 

http://www.fsa.gov.uk/library/communication/speeches/2010/0906_th.shtml; Clifford Chance, Legal 
Aspects of Bank Bail-Ins (2011). 
10 FDIC SPOE, supra note 6.  See Federal Deposit Insurance Corporation & Bank of England, Joint 

Paper, Resolving Globally Active, Systemically Important, Financial Institutions (Dec. 10, 2012), 

available at http://www.bankofengland.co.uk/publications/Documents/news/2012/nr156.pdf (jointly 

proposing the single-point-of-entry approach). 
11 Early signs of which were foreshadowed in Randall Guynn, Are Bailouts Inevitable? , 29 YALE J. 

ON REGULATION 121 (2012). 

http://www.financialstabilityboard.org/publications/r_130902.pdf
http://www.fsa.gov.uk/library/communication/speeches/2010/0906_th.shtml
http://www.bankofengland.co.uk/publications/Documents/news/2012/nr156.pdf
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by the transfer of virtually all its assets and liabilities, except for certain long-term 

unsecured liabilities, to a new bridge institution whose capital structure, because of the 

absence of those long-term unsecured liabilities, is both different and presumptively 

“sound.”  Because of the splitting off of the long-term unsecured debt, the bridge 

institution, in the FDIC’s model, looks very much like a SIFI following a European-like 

“bail in.”  The major difference is that in the “bail in,” the SIFI holding company before 

and after the recapitalization is the same legal entity (thus, the “one-entity” 

recapitalization), whereas in the FDIC’s SPOE proposal, the “recapitalized” bridge 

institution, a different legal entity, is formed first and effectively receives a “new” 

capital structure by virtue of having long-term unsecured debt left behind in the 

transfer to it and the bridge institution, in turn, recapitalizes (where necessary) its 

operating subsidiaries (thus, the “two-entity” recapitalization)12  In both cases, the 

resulting holding company then forgives intercompany liabilities or contributes assets 

to recapitalize its operating subsidiaries.   

There are pre-conditions for making this work.  Important among them are legal 

rules, known in advance, setting forth a required amount of long-term debt (or 

                                              
12 In part, this difference is driven by different organizational structures common to U.S. SIFI’s 

versus European SIFIs—our SIFIs are much more likely to use a holding company structure; in part 

this difference is driven by Title II’s liquidation “mandate.”  Section 214(a) of the Dodd-Frank Act 

explicitly states:  “All financial companies put into receivership under this subchapter shall be 

liquidated.”  As a bankruptcy scholar, I view this latter mandate, at least in the abstract, as 

unfortunate.  A first-day lesson in a corporate reorganization course is that “understanding that 

financial and economic distress are conceptually distinct from each other is fundamental to 

understanding Chapter 11 of the Bankruptcy Code,” Barry Adler, Douglas Baird & Thomas Jackson, 

BANKRUPTCY:  CASES, PROBLEMS AND MATERIALS 28 (Foundation Press 4th ed. 2007).  Avoiding a 

bailout requires that losses be borne by appropriate parties, identified in advance, not necessarily by 

liquidation of the underlying business, which may cause an unnecessary destruction of value.  The 

FDIC’s SPOE strategy formally complies with the statutory requirement, by liquidating the SIFI 

holding company after its assets have been liquidated via the transfer to the bridge company. 
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subordinate or bail-in debt) to be held by the SIFI that would be legally subordinate to 

other unsecured debt—in the sense of its debt-holders knowing that this debt would be 

“bailed-in” (in a one-entity recapitalization) or left behind (in a two-entity 

recapitalization).13  Much work has been done on this dimension, both under Basel 3 

and through the Federal Reserve Board’s Comprehensive Capital Analysis and Review 

(CCAR).14  And the effective use of a two-entity recapitalization in Title II of the Dodd-

Frank Act needs to straddle the tension between Title II’s liquidation mandate (literally 

met because, following the transfer to the bridge company, the assets of the original 

holding company will have been removed from the SIFI holding company, which will 

subsequently itself be liquidated) and the notion of limiting financial contagion and 

using Title II only when its invocation is required because of serious doubts about the 

effectiveness of the use of the bankruptcy process.  That said, many recognize that the 

FDIC’s SPOE proposal for Title II of the Dodd-Frank Act, consistent with parallel work 

in Europe, is a significant development in terms of advancing the goals of avoiding “too 

big to fail”—a resolution process that (a) allocates losses among the appropriate parties, 

(b) limits systemic consequences, and (c) avoids a government-funded bail-out15 

                                              
13 See John Bovenzi, Randall Guynn & Thomas Jackson, Too Big to Fail:  The Path to a Solution 

(Bipartisan Policy Center, Failure Resolution Task Force May 2013). 
14 www.federalreserve.gov/bankinforog/ccar.htm.  
15 See Daniel Tarullo, Toward Building a More Effective Resolution Regime:  Progress and 
Challenges” (Oct. 2013), available at 

http://www.federalreserve.gov/newsevents/speech/tarullo20131018a.html (“The single-point-of-entry 

approach offers the best potential for the orderly resolution of a systemic financial firm . . .”); William 

Dudley, President and Chief Executive Officer, Federal Reserve Bank of New York, Remarks at the 

Federal Reserve Board and Federal Reserve Bank of Richmond Conference, Planning for the Orderly 

resolution of a Globally Systemically Important Bank, p. 1 (Wash. D.C. Oct. 18, 2013) (“I very much 

endorse the single-point-of-entry framework for resolution as proposed by the Federal Deposit 

Insurance Corporation (FDIC).”); John Bovenzi, Randall Guynn & Thomas Jackson, supra note13; 

David Skeel,Single Point of Entry and the Bankruptcy Alternative, in Martin Neil Baily & John B. 

Taylor (eds.), ACROSS THE GREAT DIVIDE: NEW PERSPECTIVES ON THE FINANCIAL CRISIS (Hoover Press 

2014). 

http://www.federalreserve.gov/bankinforog/ccar.htm
http://www.federalreserve.gov/newsevents/speech/tarullo20131018a.html
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Title II’s OLA provisions, however, also come with certain defects.  The FDIC 

retains discretion to prefer some creditors over others of equal rank, without limiting it 

to occasions where there is background legal authority (which will rarely occur at the 

holding company level), and at important points the FDIC, rather than the market, is 

making critical determinations regarding the bridge financial company and its equity.16  

Thus, the FDIC proposes that the bridge financial institution created in the SPOE 

process (treated as a government entity for tax purposes17) is effectively run, for a while 

at least, by the FDIC.18  In addition, the FDIC’s SPOE proposal relies on expert (and 

FDIC) valuations of the new securities that will form the basis of the distribution to the 

long-term creditors and old equity interests “left behind,”19 and the FDIC retains the 

authority to distribute them other than according to the absolute priority rule so well 

known in bankruptcy law.20 

In addition, the FDIC’s SPOE proposal is, itself, potentially limited in scope: 

 The FDIC’s SPOE bridge proposal seemingly applies only to domestic 

financial companies posing systemic risk (currently, eight bank and three or four 

non-bank holding companies are so regarded, although more may be added, even 

at the last minute), not to the next hundred or so bank holding companies with 

more than #10 billion in consolidated assets, or to all the (potentially over one 

thousand) “financial companies” covered by Dodd-Frank’s Title I definition (at 

least 85 percent of assets or revenues from financial activities).21 

 

                                              
16 See FDIC SPOE, supra note 6, 76616-18. 
17 Dodd-Frank Act, section 210(h)(1) (“a bridge financial company . . . shall be exempt from all 

taxation now or hereafter imposed by the United States, by any territory, dependency, or possession 

thereof, or by any State, county, municipality, or local taxing authority”). 
18 FDIC SPOE, supra note 6, 76617. 
19 FDIC SPOE, supra note 6, 76618. 
20 FDIC SPOE, supra note 6, 76619. 
21 Kenneth Scott, The Context for Bankruptcy Resolutions, in Kenneth E. Scott, Thomas H. Jackson, 

and John B. Taylor (eds.), supra note 4, at 5-6.. 
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The Inadequacies of Current Bankruptcy Law Seen in Light of SPOE 

 I believe the “bones” for a comparably-successful resolution of a SIFI under the 

Bankruptcy Code are already in place.  But, without statutory revisions, such as I will 

be addressing in this Statement, those “bones” are unlikely to translate to a competitive 

resolution procedure to SPOE, as developed by the FDIC, under Title II of the Dodd-

Frank Act. 

 While it is probably the case that the original “intent” of Section 363 of the 

Bankruptcy Code—a provision providing for the use, sale, and lease of property of the 

estate—at the time of its enactment in 1978 was to permit piecemeal sales of unwanted 

property, Chapter 11 practice began, over time, to move in the direction of both (a) pre-

packaged plans of reorganization and (b) procedures whose essential device was a 

going-concern sale of some or all of the business (whether prior to or in connection with 

a plan of reorganization), leaving the original equity and much of the debt behind and 

with the proceeds of the sale forming the basis of the distribution to them according to 

the plan of reorganization and bankruptcy’s priority rules.22  While these going-concern 

sales don’t fit perfectly with the original vision, which assumed the Chapter 11 

company would be reorganized, not sold, such sales have been used, repeatedly, as a 

way of continuing a business outside of bankruptcy while the claimants and equity 

interests, left behind, wind up as the owners of whatever was received by the 

bankruptcy estate in connection with the sale.  And it, at least in rough contours, has 

                                              
22 David Skeel, Debt’s Dominion:  A History of Bankruptcy Law in America 227 (Princeton 2001); 

Barry Adler, Douglas Baird & Thomas Jackson, supra note 12, at 466-467 (“between [1983 and 2003] 

a sea change occurred through which an auction of the debtor’s assets has become a commonplace 

alternative to a traditional corporate reorganization”). 
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structural features in common with the two-step recapitalization that is envisioned 

under the FDIC’s SPOE procedure. 

 That said, a Section 363 sale is an imperfect competitor to SPOE in its current 

form.  While both will require identification of long-term debt (or capital structure debt) 

that will be left behind—again, work that is well underway23—a successful two-entity 

recapitalization essentially requires the bridge company to be able to acquire all of the 

remaining assets, contracts, permits, rights, and liabilities of the SIFI holding 

company, while preserving the businesses of the transferred, non-bankrupt, operating 

subsidiaries. 

That seems to me very difficult to accomplish under the current Bankruptcy 

Code.  First, because of a series of amendments designed to insulate qualified financial 

contracts—swaps, derivatives, and repos—from many of bankruptcy’s provisions, most 

notably the automatic stay and the unenforceability of ipso facto clauses, there is no 

effective mechanism in the current Bankruptcy Code to preclude counterparties on 

qualified financial contracts from running upon the commencement of a bankruptcy 

case.24  Importantly, even if most such contracts reside in non-bankrupt operating 

subsidiaries of the bridge company, such creditors may have cross-default or change-of-

                                              
23 See text accompanying notes 8-15, supra. 
24 Bankruptcy Code §§ 362(b)(6), (7), (17), (27), 546(e), (f), (g), (j), 555, 556, 559, 560, 561.  (The FDIC 

SPOE proposal, consistent with statutory authorization, Dodd-Frank Act § 210(c)(8), (9), (10), (16), 

will override any such provisions in counterparty contracts (and subsidiary cross-default provisions); 

bankruptcy, being a judicial proceeding, cannot (and should not) do that without comparable 

statutory authorization which currently not only is missing but is expressly contradicted by 

provisions that exist.)  While my statement today focuses on changes that are necessary in these 

existing protective provisions for counterparties on qualified financial contracts in the Bankruptcy 

Code in order to permit an effective two-step recapitalization of a SIFI holding company, I believe 

these existing Bankruptcy Code provisions, and their relationship to bankruptcy law more generally, 

needs to be rethought.  See David Skeel & Thomas Jackson, Transaction Consistency and the New 
Finance in Bankruptcy, 112 COLUM. L. REV. 152 (2012). 
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control provisions triggered by the Chapter 11 filing of their former holding company.   

(As a result of a dialogue with regulators sensitive to this problem in resolution 

proposals outside of bankruptcy, a major step in “solving” this concern—at least for 

adhering parties (initially, the eighteen largest dealer banks)—occurred with the 

International Swaps and Derivatives Association’s (ISDA’s) 2014 Resolution Stay 

Protocol.25)  Nor would it be clear under existing bankruptcy law that operating 

licenses, permits, and the like could be transferred to the bridge company, either 

because it legally is a new company or because there has been a change of control of the 

holding company and its operating subsidiaries in derogation of change-of-control 

provisions or requirements applicable to individual entities.26  

Moreover, while the Bankruptcy Code clearly contemplates an ability to move 

with necessary speed, including when a provision calls for a notice and hearing before 

any decision (such as under Section 363(b)),27 the lack of clear statutory authority for a 

very rapid transfer to a bridge company may leave too much—for the comfort of a SIFI 

or a regulatory body—up to the discretion of a particular judge who first gets a SIFI 

holding company requesting such a transfer.  Nor is there a clear necessity for notice to, 

or hearing by, a government regulator—whether the FDIC or Federal Reserve Board, in 

the case of the holding company, or a foreign regulator, in the case of a foreign 

                                              
25 See ISDA, “Resolution Stay Protocol—Background,” October 11, 2014; see also Tom Braithwaite 

and Tracy Allway, “Banks Rewrite Derivative Rules to Cope with Future Crisis,” Financial Times, 

October 7, 2014. 
26 Many of these will not be executory contracts, subject to the assumption and assignment 

provisions of §365 of the Bankruptcy Code.  Nor does the current Bankruptcy Code directly deal, 

apart from those provisions, with change-of-control triggers in licenses and the like. 
27 Bankruptcy Code § 102(1) provides that “after notice and a hearing” includes (B) “authoriz[ing] an 

act without an actual hearing if such notice is given properly and if . . . (ii) there is insufficient time 

for a hearing to be commenced before such act must be done, and the court authorizes such act . . . .” 
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subsidiary that is proposed to be transferred to a bridge company.  These uncertainties, 

even with a robust resolution plan, may inspire enough lack of confidence by the FDIC 

and the Federal Reserve Board so as to view the commencement of an OLA proceeding 

under Title II of the Dodd-Frank Act to be the preferable course—or, alternatively, lack 

of sufficient confidence by foreign regulators so as to acquiesce in allowing the 

bankruptcy process to unfold without the regulator intervening at the foreign 

subsidiary level. 

 

The Problems These Inadequacies Create for the Dodd-Frank Act 

 As noted above, resolution plans under Title I of the Dodd-Frank Act focus on 

bankruptcy, and Title II of the Dodd-Frank Act is, explicitly, designed to be a fall-back 

solution to be invoked when bankruptcy is determined to be inadequate to avoid serious 

financial consequences on the U.S. financial system.  But if the “best” resolution process 

we currently envision—one that, as noted above, (a) both minimizes losses and places 

them on appropriate, pre-identified, parties, (b) minimizes systemic consequences, and 

(c) does not result in a government bail-out—involves, indeed, a recapitalization such as 

proposed by the FDIC with its SPOE procedure under Title II,28 then there is a 

disconnect between design and implementation.  As a result, the resolution plans will 

fail to do what they are supposed to do—prepare a SIFI for the most successful possible 

resolution—leading to OLA under Title II assuming primacy in terms of the resolution 

process.  Moreover, the resolution plans, relentlessly focused on a bankruptcy process 

                                              
28 See sources cited, supra note 15. 
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under Title I’s own standards, will be addressing a different set of issues and will 

provide little guidance to the FDIC in its OLA proceeding.  To have the statutory pieces 

“fit” together—to have resolution plans effectively prepare a firm for resolution, to have 

bankruptcy serve as its intended role as the primary resolution device, and 

(beneficially) to have the resolution plans be relevant to a proceeding under Title II of 

the Dodd-Frank Act “just in case”—it makes sense to move, through limited but 

important changes to the Bankruptcy Code, from the “bones” of a successful two-step 

recapitalization process in the current Bankruptcy Code to a process that can deliver 

what it can only incompletely promise today. 

 

Proposed Amendments to the Bankruptcy Code 

 Bankruptcy can be an effective resolution mechanism, tracking major features of 

the FDIC’s SPOE proposal (but run through a bankruptcy process, with bankruptcy 

rules and market-based controls) that will usually, if not virtually always, obviate the 

need to invoke OLA under Title II of Dodd-Frank.29  But to do so, it needs some focused 

amendments. 

 What are these changes?  While any resulting bill will necessarily be 

complicated,30 at the center of effectuating a bankruptcy-based two-entity 

                                              
29 Again, the Dodd-Frank Act is explicit that Title II cannot be invoked without a determination that 

bankruptcy resolution would be inadequate.  See notes 5 & 6, supra. 
30 In addition to the proposal contained in the Appendix, both the Senate and the House had 

introduced in the last session focused bankruptcy bills that largely incorporated the features I 

discuss next.  See S. 1861, 113th Congress, 1st Sess. (“The Taxpayer Protection and Responsible 

Resolution Act”) (December 2013); H. 5421, 113th Congress, 1st Session (“The Financial Institution 

Bankruptcy Act”) (approved by the House via a voice vote on December 1, 2014). 
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recapitalization of a SIFI holding company, are two principles.  First, that there is 

sufficient long-term unsecured debt (or “capital structure debt”) at the holding company 

level to be “left behind” in the transfer to a bridge company so as to effectuate the 

recapitalization.  (This is—or should be—largely an issue outside of bankruptcy law 

itself—and, indeed, as noted earlier, is central to a basically rule-based application of 

the FDIC’s SPOE proposal under Title II of the Dodd-Frank Act.  The precise level of 

those mandated capital requirements are being worked on, and already are 

significantly above those of 2008.)  Second, that the bridge company otherwise be able 

to acquire all the assets, rights, and liabilities of the former holding company, including 

ownership of the former holding company’s operating subsidiaries.31  

 Thus, the “guts” of the proposed amendments I believe are necessary to place 

bankruptcy law where the Dodd-Frank Act—in both Title I and Title II—envisions it 

                                              
31 There is a third, important, question of access to liquidity by the bridge company that, formally is 

not a part of the bankruptcy process.  While a potentially contentious issue, I believe there is a great 

deal of wisdom in David Skeel’s analysis of this in Financing Systemically Important Financial 
Institutions, Chapter 3 of Kenneth E. Scott, Thomas H. Jackson, and John B. Taylor, supra note 4.  

In summary: 

 I argue in this chapter that the widespread pessimism about a SIFI’s ability to 

borrow sufficient funds—sufficiently quickly—to finance resolution in Chapter 11 is 

substantially overstated.  The criticism appears to be based on the assumption that the 

largest banks have essentially the same structure as they had prior to the 2008 panic, thus 

ignoring the effects of the regulatory changes that have taken place as a result of the Dodd-

Frank Act.  Critics also do not seem to have fully considered the likelihood that the quick 

sale resolution of a SIFI—like prepackaged bankruptcies of other firms should require less 

new liquidity than the traditional bankruptcy process.  (pp. 63-64) 

Recognizing, however, that there is still some residual concern, Professor Skeel “conclude[s] that 

lawmakers should give SIFI’s limited, explicit access to Fed funding, preferably by expanding the 

Fed’s emergency lending authority under section 13(3) of the Federal Reserve Act,” p. 65—where 

“the Fed [is] constrained under 13(3) by the requirement that it lend on a fully secured basis” as well 

as by the requirement that “the Fed must also determine that the loan is needed to prevent systemic 

or other harm.”  (p. 85).  In general, I think the Bankruptcy Code amendments outlined here should 

be made irrespective of the availability of government-based liquidity.  That discussion can be held 

separately, and should include whether an inability of the bridge company to access government-

based liquidity under some circumstances will make more likely use of OLA under Title II of the 

Dodd-Frank Act, where access to the orderly liquidation fund (OLF) is clear. 
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should be, center on a provision that substantially sharpens the nature and focus of a 

sale of assets under Section 363 of the Bankruptcy Code.  This provision contemplates a 

rapid transfer to and, in effect, recapitalization of, a bridge company (e.g., within the 

first 48 hours of a bankruptcy case) by a SIFI holding company (the debtor), after which 

the bridge company can recapitalize, where necessary, its operating subsidiaries.  If the 

court approves the transfer, then the SIFI holding company’s operations (and 

ownership of subsidiaries) shift to a new bridge company that is not in bankruptcy—

and will be perceived as solvent by market-participants, including liquidity providers  

because it will be (effectively) recapitalized, as compared to the original SIFI, by leaving 

behind in the bankruptcy proceeding previously-identified long-term unsecured (capital 

structure) debt of the original SIFI.  After the transfer, the debtor (i.e., the SIFI holding 

company) remains in bankruptcy but is effectively a shell, whose assets usually will 

consist only of its beneficial interest in a trust that would hold the equity interests in 

the bridge company until they are sold or distributed pursuant to a Chapter 11 plan, 

and whose claimants consist of the holders of the long-term debt that is not transferred 

to the bridge company and the old equity interests of the SIFI holding company.  This 

debtor in Chapter 11 has no real business to conduct, and essentially waits for an event 

(such as the sale or public distribution of equity securities of the bridge company by the 

trust) that will value or generate proceeds from its assets (all equity interests in the 

new, recapitalized entity) and permit a distribution of those equity interests or 

proceeds, pursuant to bankruptcy’s normal distribution rules, to the holders of the long-

term debt and original equity interests of the debtor (the original SIFI holding 

company). 
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The details of accomplishing this are somewhat intricate and, of course, can 

vary, but it is useful, I believe, to trace the general ideas of how I envision this two-step 

recapitalization might be implemented in bankruptcy.  The transfer motion would be 

heard by the court no sooner than 24-hours after the filing (so as to permit 24-hour 

notification—I would propose—to the 20 largest holders of unsecured claims, the 

Federal Reserve Board, the FDIC, and the Secretary of the Treasury, and the primary 

financial regulatory authority—whether US or foreign—with respect to any subsidiary 

whose ownership is proposed to be transferred to the bridge company).  And, because 

the provisions must stay qualified financial contract termination (and related) rights 

(including those based on cross-defaults in non-bankruptcy subsidiaries) for a period to 

allow the transfer to the bridge company to be effective in a seamless fashion, the 

transfer decision essentially must be made within a designated period (e.g., 48-hours) 

after the filing.  There should be conditions on the ability of the court to authorize the 

transfer to the bridge company—but conditions that can be satisfied by advanced 

planning (e.g., resolution plans) or otherwise determined within a very short time-

frame. 

 Many of the remaining provisions that I believe would need to be adopted as well 

would be designed to permit the successful transfer of assets, contracts, liabilities, 

rights, licenses, and permits—of both the holding company and of the subsidiaries—to 

the bridge company. 

 First, there are provisions applicable to debts, executory contracts, and 

unexpired leases, including qualified financial contracts.  Conceptually, the goal of 

these provisions would be to keep operating assets and liabilities “in place” so that they 
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can be transferred to the bridge company (within a 48-hour window) and, thereafter, 

remain “in place” so that “business as usual” can be picked up the bridge company and 

its operating subsidiaries once it assumes the assets and liabilities.  This requires 

overriding “ipso facto” clauses (of the type that would otherwise permit termination or 

modification based on the commencement of a bankruptcy case or similar circumstance, 

including credit-rating agency ratings, whether in the holding company or in its 

operating subsidiaries), 32 and it requires overriding similar provisions allowing for 

termination or modification based on a change of control, again whether in the holding 

company or in its operating subsidiaries, since the ownership of the bridge company 

will be different than the ownership of the debtor prior to the bankruptcy filing.  These 

provisions need to be broader than Section 365 of the Bankruptcy Code, for at least two 

reasons.  First, perhaps because of the limited scope of the original “purpose” of Section 

363, bankruptcy doesn’t have a provision expressly allowing for the “transfer” of debt 

(although many debts are in fact transferred as a matter of existing practice under 

Chapter 11 “going concern sales”).  Unlike executory contracts, which might be viewed 

as net assets (and thus something to “assume”) or as net liabilities (and thus something 

to “reject”), debt is generally considered breached and accelerated (think “rejected”) 

                                              
32 While these provisions would affect the contracts, permits, liabilities, and the like of entities (e.g., 

affiliates such as operating subsidiaries) not themselves in bankruptcy, I believe they are fully 

authorized (at least for domestic subsidiaries), if not by Congress’ Article I bankruptcy power, then 

by application of the independent (albeit related) Congressional power pursuant to the “necessary 

and proper” clause of Article I, as interpreted since McCulloch v. Maryland, 4 Wheat. 316 (1819), see 

also United States v. Comstock, 560 U.S. ___ (2010), since the bankruptcy of the SIFI cannot 

successfully be concluded without these provisions that permit the unimpeded transfer of the 

operating subsidiary’s ownership to the bridge company.  (The question of foreign subsidiaries, while 

complex, is being actively discussion by U.S. and foreign regulators, and legislation is being 

discussed in Europe and elsewhere that is designed to help assure these results extend to non-U.S. 

operations in the case involving the resolution of a U.S.-based SIFI holding company.) 
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upon the filing of a petition in bankruptcy.33  But, if there is going to be a two-step 

recapitalization, the bridge company needs to take the liabilities it would assume “as if 

nothing happened.”  Thus, provisions designed to accomplish that need to be included.  

Second, Section 365 doesn’t deal with change-of-control provisions; amendments need to 

add that and extend it to debt agreements as well. 

 With respect to qualified financial contracts, there should be provisions in 

addition to those just mentioned.  The stay on termination, offset, and net out rights 

should apply for the period from the filing until the transfer occurs, it is clear it won’t 

occur, or 48 hours have passed.  Because of this interregnum, when there is a likelihood 

that the transfer will be approved, and all of these qualified financial contracts (and 

related guarantees, if any) go over “in their original form” to the bridge company, there 

is a requirement that the debtor and its subsidiaries shall continue to perform payment 

and delivery obligations.  Conversely, because the counterparty may not know for sure 

what the outcome will be during this interregnum, there is a provision that the 

counterparty may promptly “cure” any unperformed payment or delivery obligations 

after the transfer.   

 Just as the principle of having the bridge company have the same rights, assets, 

and liabilities drive the provisions regarding debts, executory contracts, and unexpired 

leases just discussed (including qualified financial contracts), a similar provision is 

necessary to keep licenses, permits, and registrations in place, and does not allow a 

                                              
33 See David Skeel & Thomas Jackson, supra note 24. 
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government to terminate or modify them based on an “ipso facto” clause or a transfer to 

a bridge company. 

 There are many other considerations.  For example, in addition to voluntary 

bankruptcy proceedings initiated by the SIFI holding company, should government 

regulators (such as the FDIC or FRB) have the power, under specified conditions, to 

initiate a bankruptcy case, and should it doing so be contestable?  I believe government 

regulators should be able to commence such proceedings, and (because of the very 

narrow time window between the filing and the transfer to a bridge company) such 

commencements should not be contestable in advance.34  But I can imagine a system in 

which the government regulators could not place a SIFI holding company in 

bankruptcy, as they retain enormous powers, either to “induce” a so-called voluntary 

filing (as was the case in Lehman Brothers(, or to go directly to the initiation of an OLA 

proceeding under Title II of Dodd-Frank.  While the issue needs to be decided, in my 

view, which way it is resolved is not integral to the integrity of the Bankruptcy Code or 

the proposed amendments I have discussed.  Similarly, whether the proceedings should 

be in front of district judges, or bankruptcy judges, and whether the judges are from a 

pre-designated panel, are details that may be important in ensuring the effectiveness of 

a 24 hour transfer, but are not at the heart of the needed amendments. 

 

                                              
34 Although ex post damage remedies should then be available for what was judicially-determined to 

be an improper filing.  See Kenneth Scott, supra note 24, at 9-10. 
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Conclusion 

 While the details are many, the concept is simple.  Through modest amendments 

to the Bankruptcy Code, expressly enabling it to effectuate a rapid two-step 

recapitalization from a SIFI holding company to a bridge company (by leaving long-

term unsecured debt behind), it indeed can be considered the primary resolution vehicle 

for SIFIs, as envisioned by the Dodd-Frank Act, limiting the role of Title II—and 

therefore administrative-based resolution—to the cases, that almost inevitably may 

occur, where we cannot contemplate today the causes or contours of the next crisis, so 

that the FDIC’s inevitable discretion, compared to a judicial proceeding, becomes a 

virtue rather than a concern. 

 Absent that (hopefully rare) need, however, I view the virtues of bankruptcy 

resolution over agency resolution to be several.  First, the new company formed in the 

Section 363-like recapitalization sale (or transfer) is neither (a) subject to the jurisdiction of a 

bankruptcy court nor (b) subject to “control” by a government agency, such as the FDIC, 

whereas the bridge company created in the SPOE process is effectively run, for a while at least, 

by the FDIC.35  In this bankruptcy process, the bridge company, appropriately, faces market-

discipline first and foremost; in Title II, there inevitably is a heavier layer of regulatory overlay 

and control.  Second, and related, a bankruptcy process envisions at least the possibility that the 

market can determine the equity value of the new company (and thus the amount to be 

                                              
35 See, e.g., FDIC SPOE, supra note 6, p. 76617 (“The FDIC would retain control over certain high-

level key matters of the bridge financial company’s governance, including approval rights for . . . 

capital transactions in excess of established thresholds; asset transfers or sales in excess of 

established thresholds; merger, consolidation or reorganization of the bridge financial company; any 

changes in directors of the bridge financial company (with the FDIC retaining the right to remove, at 

its discretion, any or all directors); any distribution of dividends; any equity based compensation 

plans . . . .  Additional controls may be imposed by the FDIC as appropriate.”). 
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distributed to the creditors and old equity interests “left behind”), whereas the FDIC’s SPOE 

proposal relies on expert valuations for those distributions.36  Third, because of language in the 

Dodd-Frank Act,37 the FDIC may push on its own initiative for the replacement of management 

(i.e., not permit management of the former SIFI holding company take similar positions in the 

bridge company).38  In the bankruptcy process, the Board of Directors, and management, of the 

newly-created bridge-company, ideally, would be identified with the input both of the SIFI’s 

primary regulators as well as the beneficiaries of the transfer and, importantly, would be subject 

to the approval of the district court in an open and transparent process at the time of the transfer 

of the holding company’s assets and liabilities to the bridge company.  Fourth, at various points, 

the FDIC has discretion that can amount to ex post priority determinations (such as whether 

liabilities other than pre-defined long-term unsecured debt gets transferred to the bridge 

company)—discretion that may be useful in extraordinary cases, but that is potentially a cause 

for undermining market confidence in the rule of law in other circumstances.39  Fifth, Title II 

treats the bridge company created in an OLA under Title II as a government entity, exempt from 

taxes;40 I think that provision is a mistake, preferring the bridge company to its non-protected 

                                              
36 FDIC SPOE, supra note 6, p. 76618 (“the SPOE strategy provides for the payment of creditors’ 

claims in the receivership through the issuance of securities in a securities-for-claims exchange.  

This exchange involves the issuance and distribution of new debt, equity and, possibly, contingent 

securities . . . to the receiver.  The receiver would then exchange the new debt and equity for the 

creditors’ claims. . . .  Prior to the exchange of securities for claims, the FDIC would approve the 

value of the bridge financial company.  The valuation would be performed by independent experts . . . 

selected by the board of directors of the bridge financial company.  Selection of the bridge financial 

company’s independent experts would require the approval of the FDIC, and the FDIC would engage 

its own experts to review the work of these firms and to provide a fairness opinion.”). 
37 Dodd-Frank Act § 206(4) (the FDIC shall “ensure that management responsible for the failed 

condition of the covered financial company is removed”); see also Dodd-Frank Act § 206(5) (similar 

provision for members of a board of directors). 
38 See FDIC SPOE, supra note 6, p. 76617 (“As required by the statute, the FDIC would identify and 

remove management of the covered financial company who were responsible for its failed condition”).   
39 See, e.g., FDIC SPOE, supra note 6, p. 76618 (in addition to identified categories, the FDIC retains 

“a limited ability to treat similarly situated creditors differently.”). 
40 Dodd-Frank Act § 210(h)(10) (“Notwithstanding any other provision of Federal or State law, a 

bridge financial company, its franchise, property, and income shall be exempt from all taxation now 
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competitors, and should not be replicated in any bankruptcy amendments, whose goal is to have 

the bridge company treated “just as” the holding company was before the two-entity 

recapitalization.  Sixth, and (perhaps) finally, I am concerned—as I suspect the FDIC is as 

well—that the actual use of SPOE under Title II of the Dodd-Frank Act will be subject to ex post 

criticism and investigation.  Bankruptcy, with appropriate amendments—and its underlying 

judicial process subject to the rule of law, is in a more robust position to “do the right thing” in 

terms of fairly addressing the consequences of financial failure without having it necessarily lead 

to economic failure. 

 I want to thank the Subcommittee for allowing me this opportunity to present my views.  

It is an honor to appear before you today.  I would of course be delighted to answer any 

questions you may have about my testimony. 

                                              
or hereafter imposed by the United States, by any territory, dependency, or possession thereof, or by 

any State, county, municipality, or local taxing authority.”). 
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