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SAVING INVESTORS MONEY AND
STRENGTHENING THE SEC

WEDNESDAY, FEBRUARY 14, 2001

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,
Washington, DC.

The Committee met at 2:30 p.m., in room SD-538 of the Dirksen
Senate Office Building, Senator Phil Gramm (Chairman of the
Committee) presiding.

OPENING COMMENTS OF CHAIRMAN PHIL GRAMM

Chairman GRAMM. Let me call the Committee hearing to order.
We have the Acting Chairman of the SEC, Laura S. Unger. I want
to thank you, Madam Chairman for coming today.

We have a bill before us that does two things. First, it seeks to
change the law to assure that we always have enough money to
fund the SEC but that the fees on new stock issues and trans-
actions do not become a general revenue source for the Federal
Government. Second, we want to establish pay parity, where we
are paying people at the SEC wages that are competitive with fi-
nancial regulatory agencies. I think this is very important. While
there are few people who love Government less than I do, I believe
that if you are going to do things in Government—and Government
does have a role in a free society—then you need to have the best
people performing those functions, and having more competitive
pay is very important to accomplishing that goal.

Our plan today is to hear from Chairman Unger, to pose a ques-
tion or two and then go to our panel, which is somewhat depleted,
because the airport is closed due to fog, but we still have a good
representation of people.

Madam Chairman, we would be very happy to hear from you.

STATEMENT OF LAURA S. UNGER
ACTING CHAIR
U.S. SECURITIES AND EXCHANGE COMMISSION

Ms. UNGER. Thank you very much, Mr. Chairman. It is an honor
to appear before this Committee today regarding your proposed leg-
islation. And hello to Senators Reed and Miller. I want to express
my appreciation for this legislation, the Competitive Market Super-
vision Act of 2001, and to the cosponsors of the legislation for their
leadership in developing this important bill.

As you described, the Competitive Market Supervision Act ad-
dresses two critical issues facing the Commission today. One is the

o))



2

excess collections of securities fees, and the other is our need to
match the pay of the Federal banking regulators.

The bill, as I understand it, aims to improve the current system
of SEC fee collections. As you know, the Federal securities laws di-
rect the Commission to collect three types of fees: Registration fees,
transaction fees, and fees on mergers and tender offers.

The SEC’s fee collections have been a subject of concern since
1983, when we first began contributing more to the Treasury than
was required to actually fund the agency’s operations. Congress re-
vised this fee schedule last in 1996. Obviously I let it slip, having
worked on the legislation, which was an honor. The National Secu-
rities Market Improvement Act, as you recall, I am sure, provided
for a significantly reduced transaction and registration fees with
the expectation that these reduced fees would result in collections
more in line with the cost of funding the agency’s operations.

As you described, that has not turned out to be the case. As our
markets have continued to expand over the last couple of years, so
too has the amount of fees collected. At the time NSMIA became
law, the Dow hovered near 6,000; the Nasdaq composite had just
reached 1,200, and about 900 million shares changed hands on the
New York Stock Exchange and Nasdaq on an average day. Today,
our market indices have roughly doubled with the share volume on
the NYSE and Nasdaq averaging 3.5 billion shares a day. As a re-
sult, the aggregate fees collected have increased from $774 million
in 1996, which at the time was 2.5 times the amount of our budget,
to $2.27 billion in fiscal year 2000, which is more than 6 times the
amount of our budget.

The Competitive Market Supervision Act responded to this situa-
tion by significantly reducing the amount of fees that would be col-
lected in future years. And I thought I would just mention a couple
of ways it does this.

First, the bill reduces fees in a comprehensive manner. By tar-
geting all three types of fees that the Commission collects, the bill
not only reduces costs to investors and other market participants,
but also the costs to the capital raising process itself. I recall you,
Mr. Chairman, calling it a tax on capital formation—so it would
address that concern. It also has the effect of spreading the costs
of regulation among those who benefit from the activities of the
Commission.

Second, the bill creates a mechanism to adjust that transaction
fee on a yearly basis and to cap the collections each year, which
addresses many of the difficulties in trying to predict or project fu-
ture market growth. Although we have certain technical concerns
with this particular mechanism, I do think it would result in more
stable and predictable fee collections in the future.

Third, the bill preserves the ability for the appropriators to fund
the SEC’s operations from offsetting collections. It does this by
shifting the fee collections from general revenue to offsetting collec-
tions, increasing the likelihood that we will receive adequate fund-
ing in the future to protect investors and promote the integrity and
efficiency of our Nation’s market.

I again want to commend you and the bill’s other sponsors and
the Committee’s staff for the thought and the effort that went into
developing this bill. And again, as I mentioned there were some
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technical concerns with the bill. In particular, one of them was the
status of the CBO’s projections, which I understand is being ad-
justed to reflect more current numbers. This critical improvement
will reduce the possibility of a funding shortfall in future years. We
look forward to continuing to work productively with the Com-
mittee and its staff on this bill.

More important to the agency, Mr. Chairman, is the component
of the bill that addresses pay parity and that addresses our staffing
crisis. Currently, attorneys, accountants, and examiners at banking
agencies earn anywhere from 24 to 39 percent more than their
counterparts at the SEC. This has had a significant impact on our
staff's morale, not to mention their pocketbooks. The pay discrep-
ancy makes little sense for a number of reasons.

First, with the Gramm-Leach—Bliley Act of 1999, the Commis-
sion staff will be working toe-to-toe with many of the bank regu-
lators in examining and regulating complex financial firms.

Second, the demographics of our markets have changed dramati-
cally. I gave you some numbers in terms of volume and the level
of the Dow indices, but the number of investors has changed as
well. Twenty years ago, only 5.7 percent of Americans owned mu-
tual funds. Today, there are 88 million shareholders, representing
51 percent of U.S. households, holding $7.4 trillion worth of mutual
funds. This is more than double the amount of what is on deposit
in commercial banks and $2 trillion more in assets than are held
at commercial banks. Clearly, we need to have sufficient staff and
resources to carry out our mission of ensuring fair and efficient
markets and adequate investor protection.

Finally, we believe that pay parity is simply good public policy.
The issues that the Commission faces today are more complex and
difficult than ever. No single business has been transformed more
by technology than the securities industry. New technology, new
market entrants, and new financial products are reshaping our
markets. No less important, our markets today are becoming in-
creasingly global—a trend that most expect to accelerate in the
coming years.

At such a pivotal time in our markets’ development, we cannot
afford to have a serious staffing crisis. I know all Government
agencies have to struggle to hire and retain professionals in a
world where base salaries for first-year associates at top area law
firms average $125,000, but our attrition rate is nearly double the
rest of the Government average. Over the last two fiscal years, we
have lost 30 percent of our attorneys, accountants, and examiners,
including a number of our most experienced and skilled profes-
sionals who have left for better paying jobs. If this trend continues
because of our inability to pay employees the money they fairly
deserve, the Commission’s mission will be severely threatened.

The Commission greatly appreciates the Committee’s recognition
of the staffing crisis that we currently face. Together with the au-
thorization and appropriation levels sufficient to make pay parity
a reality, the bill should go a long way to ensuring that the Com-
mission can continue its tradition of excellence as our securities
markets enter the 21st Century.

In conclusion, this legislation is an important step toward reduc-
ing and reasonably allocating fees on market participants. It also



4

attempts to ensure stable, long-term funding for the Commission,
including pay parity for the Commission’s staff. We look forward to
working with the Committee and its staff on the bill, and I appre-
ciate your indulging me a few extra minutes, Mr. Chairman.

Thank you.

Chairman GRAMM. Well, Madam Chairman, let me thank you for
your testimony. I have a chart over here on the left that shows the
same thing you said, and that is, as you see the changes in the
slope, on several occasions we have had legislation to try to limit
the growth of fees to what we need to fund the SEC.

This is a classic user fee. We tell people that these fees are going
to be used to fund the SEC’s operations from which they will ben-
efit, so they are paying for what they get.

But what has happened—as a result of the dramatic changes we
have had in the market—is that while there has never been any
question about the intent of Congress, these fees have become a
general revenue source. The problem is we are now collecting six
times as much as we need to fund the SEC, and this has become
a tax on every saver, every investor, every mutual fund, every
teacher retirement in the country.

I have been trying to come up with figures to use as an example.
Although it is virtually impossible to get inside mutual funds and
look at this, just take some averages that might be applicable to
a college professor or to an auto worker, say, who has an invest-
ment account and contributes to it each month for 45 years. Given
that they are paying an average share of these excessive fees on
trying to build up a retirement, they would pay $1,304.55 during
their working lifetime in excessive fees that intended to fund the
SEC but, in fact, now have become part of the general revenue
stream of the Government.

If that individual teacher invested that extra money at 6 percent
instead of paying these fees, they would have at retirement an ad-
ditional $5,800.39. Or for a couple, if you had two teachers who
were married who used a savings program, that would be worth
$11,600 to them at retirement. So the point is, these fees, not on
any individual transaction, but over time, become a fairly substan-
tial tax burden as people try to accumulate wealth.

Finally, I would argue that if you define the efficiency of a tax
as the amount of money you collect relative to the cost you impose
on society, this has to be one of the most inefficient taxes, because
you are taxing the initial issue of stock, you are taxing trans-
actions.

We have pay parity for economists at the SEC. And I did not
warn you in advance, so you may not have it. If you don’t, just send
it to me. But it would be interesting to compare the retention rate
of economists at the SEC relative to lawyers.

Ms. UNGER. You are correct. I have everything but that. I have
attorneys, accountants, and compliance examiners.

Would you rather have Mr. McConnell, our Executive Director,
answer that?

Chairman GRAMM. Why don’t you just send it to me?

Ms. UNGER. Okay.

Chairman GRAMM. The point is, we have an anomaly in that the
SEC actually has pay parity in one area but not in others. I think
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it is very important, as I told Chairman Levitt, this is something
we do strongly support. Senator Sarbanes and I tried to put pay
parity in our end-of-the-year bill in the last Congress. But there
was an objection in the House, so it did not happen.

I think it is good to pair pay parity in this bill along with a
mechanism to guarantee we always have the money needed to fund
the SEC, but not have a system which generates these huge, unin-
tended levels of revenues and fees.

I look forward to working with you, and I appreciate your sup-
port of this bill.

Ms. UNGER. Thank you.

Chairman GRAMM. Senator Miller.

COMMENTS OF SENATOR ZELL MILLER

Senator MILLER. I am also proud to be a cosponsor of this bill.
You have mentioned the two main parts of the bill that I think are
very worthy goals, and I am glad that I can support it.

You touched on this in your remarks, but I wish that you would
amplify a little bit about the ramifications from an international
perspective that you are concerned about that a lack of pay parity
raises.

Ms. UNGER. We have a surplus of vacancies, and we cannot at-
tract the people that we need to take care of our domestic agenda.
And as technology brings us to a more global marketplace, we need
some expertise and some very specialized people to consider more
closely those global issues. We do have some limited staff persons
devoting time to that now, but we don’t really have sufficient re-
sources to spend as much time on that as I believe the agency
needs to, and as much of the rest of the world would like.

Senator MILLER. Thank you. I know you could talk a lot about
this—but briefly, could you just sum up how you think this bill pro-
tects the integrity of our securities markets?

Ms. UNGER. I was a staff person at the SEC right out of law
school. At that time, pay parity was an issue. I guess it was 12 or
13 years ago. So it has been something that has been discussed for
a long time.

People don’t work at the SEC because of the money, obviously,
but we see people leave every day because they cannot afford to
work there any longer. To the extent that we have compromised
the level of people we can attract and retain at the Commission,
it compromises our ability to carry out the function of the agency
and the mission of the agency, which is to ensure investor protec-
tion and a fair and efficient marketplace.

We are being challenged daily by what is going on in terms of
technology and how it is impacting our market, market structure,
retail online trading. . . . There are a whole host of issues—such
as the global marketplace which was mentioned earlier—that we
need to tackle today. Yesterday would have been even better.

And so, to the extent we can be fully staffed and have the best
people we possibly can to do that, everybody will be better off. As
I mentioned, there are a significant number of households that are
invested in the U.S. securities markets.

Senator MILLER. Thank you.

Chairman GRAMM. Senator Reed.
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COMMENTS OF SENATOR JACK REED

Senator REED. Mr. Chairman, Ms. Unger, I want to thank both
of you. There has always been an issued raised up here to what
extent that these fees are passed through to the ultimate con-
sumers, and as a result, to what extent the relief will be passed
through to ultimate consumers. Can you comment on that or any
studies you have or any anecdotal evidence?

Ms. UNGER. I have what I think is a combination of anecdotal
evidence and industry statistics. I am not exactly sure of the source
other than it was cited last year at this hearing. The percentage
that was cited is that 87 percent of the Section 31 fees on New
York Stock Exchange transactions are passed on to the individual
investor, and approximately 82 percent of Section 31 fees on
Nasdaq securities are passed through to the individual investor.

I read all of the testimony for the witnesses that follow me today,
and the Securities Industry Association testimony spent most of
the time discussing the cost to the investor of these fees and the
fact that reducing the Section 31 fees would result in significant
savings to investors. I presume, then, that the industry intends to
pass this cost savings, should the bill become law, on to retail and
other investors.

Senator REED. You are more familiar with the fee structure than
I am. But typically, this is not itemized, any type of fee that is
charged to a consumer, is it? I have heads shaking yes. Maybe I
should wait for the industry representatives to come up here.

Ms. UNGER. They are behind me. I cannot see them.

Senator REED. There is a lot of head twitching going on in the
audience.

Ms. UNGER. On the confirmation statement, there is a line that
says “SEC fees paid.” So there is some disclosure.

Senator REED. Another quick question. There are provisions in
which the fee schedule has to be adjusted based upon covering your
revenues as we go forward. We will estimate how much is required,
et cetera. The SEC is involved in that readjustment process?

Ms. UNGER. Well, my understanding is the estimate is based on
the CBO’s projections and the cap and floor have a role in deter-
mining exactly what the level is. The only thing that is uncertain
is what happens after 2011, because we are capped at I think it
was $884 million. I think that is right. Is that right? $884 million.
So the question then will be whether our fees will be the exact
amount of our appropriation. I think we would like to be involved
in that very much.

Senator REED. Thank you.

Thank you, Mr. Chairman.

Chairman GRAMM. Senator Stabenow.

COMMENTS OF SENATOR DEBBIE STABENOW

Senator STABENOW. Thank you, Mr. Chairman.

Commissioner Unger, you have spoken about I think and made
a very compelling case for allowing the SEC to better compete for
qualified professionals. And I notice that in your recommendations,
you have laid out the need for $71 million per year in order to be
able to accomplish your goals. I wonder if you could tell us how you
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reached that number and in this tight labor market whether or not,
in fact, you feel that will allow you to reach the goal?

Ms. UNGER. Well, certainly we would take more if offered. But
my understanding is that the number is based upon achieving pay
parity agency-wide as is done at the FDIC. But those are where the
numbers are in terms of the projections of the $70.9 million cost.

Senator STABENOW. It is your feeling based on experience at this
point in reaching out and recruiting that would solve the problem?

Ms. UNGER. I think it would help substantially. I sent an e-mail
to the entire Commission when I was designated Acting Chairman,
and as part of that, being a former staff person who is now in a
position to perhaps help, I mentioned that I would continue to work
for pay parity, and I cannot tell you how big a stack of e-mails I
have gotten in response. It is something that is very much talked
about, especially since this legislation made it seem that we were
getting very close to its being a reality. And it is something people
would be very, very happy with.

It doesn’t sound like a lot of money, but when you are talking
about the difference between being able to afford your children’s
school tuition and staying at a Commission where you love the
work, it is a huge difference.

Senator STABENOW. Okay, thank you.

Thank you, Mr. Chairman.

Chairman GRAMM. Thank you.

Senator Bayh.

COMMENTS OF SENATOR EVAN BAYH

Senator BAYH. Thank you, Mr. Chairman. I had thought briefly
about creating a stir today by announcing that Bayh agrees with
Gramm on tax cuts.

[Laughter.]

But I did not want hearts to start palpitating around the Capitol.

Chairman GrRAMM. Well, you can go ahead.

[Laughter.]

Senator BAYH. I will, however, say——

Ms. UNGER. Valentine’s Day.

Senator BAYH. That is right.

Senator SCHUMER. It would be a better story if Gramm agreed
with Bayh on a tax cut.

[Laughter.]

Senator BAYH. Thank you. I agree with that, Senator Schumer.
I will say that I agree with you when it comes to reducing fees for
the SEC, Mr. Chairman. And Ms. Unger, I want to thank you for
your testimony today and for your good work for the Commission
and just say it seems to me as if this is an opportunity to have a
win-win situation. It is good for consumers, not only because it will
reduce their cost of transactions, but also increase the protection
afforded to those transactions.

I know I probably reflect the experience of all of us up here when
we hire good, dedicated staff people. And it is so difficult to see
them have to choose between doing right by their families and con-
tinuing to serve the public that they love. So if we can help to
make your task a little bit easier in that regard, I think we should.
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Mr. Chairman, I, too, am pleased to be a cosponsor of this legis-
lation. I hope we can get it passed. I think we can do it in a way
that is fiscally responsible and achieves two important public policy
ends for the people of our country.

Ms. UNGER. Thank you.

Senator BAYH. Thank you for your presence.

Chairman GRAMM. Thank you, Senator Bayh.

Senator Sarbanes.

STATEMENT OF SENATOR PAUL S. SARBANES

Senator SARBANES. Thank you very much, Mr. Chairman. First,
I want to welcome Laura Unger back before the Committee now as
the Acting Chairman of the SEC. And as I have done in the past,
remind all of the staff that are sitting behind us here that one day
they can be the Acting Chairman of the SEC.

[Laughter.]

Ms. UNGER. I might prefer to be behind you. Thank you.

Senator SARBANES. We remember your work here on the Com-
mittee with great appreciation. I am delighted to see you.

As Chairman Gramm indicated, we worked together in an effort
to get the pay parity for SEC employees, and I strongly support it,
and I think the SEC ought to have it.

I don’t want to rain on the parade, and I know where the parade
is going because it is marching through here at a rapid clip. But
I think out of an abundance of responsibility, if that is the way to
put it, I should point out that these SEC fees are going to be re-
duced by about $1 billion in 1 year, $8 billion in 5 years, and $14
billion over 10 years. So it is not an inconsiderable sum of money.

I appreciate the argument that says, well, they were put into
place under a certain rationale and we should not drift away from
that. But Jack Lew, the OMB Director, pointed out to the Com-
mittee last year that, and I quote him:

Any additional reductions in SEC fees will necessarily come at the expense of
strengthening Social Security and Medicare, providing tax relief to middle-income
families, funding critical initiatives, and paying off the debt.

I just simply want to note for the record, this is not cost free.
And since it will in effect impact the fiscal situation, we need to
recognize that.

Now, of course, the individual cost of these transactions is tiny,
although you can accumulate them over time and come to a figure
that in and of itself is not tiny. I don’t think it is deterred stock
market activity. In fact, according to the CRS, in 2000, pretax prof-
its in the securities industry reached $20 billion, which was an in-
crease of 59 percent from a year earlier when pretax profits totaled
$12.6 billion, and 1999 was a 26 percent increase over 1998. I know
the industry doesn’t want these fees and they are obviously going
to be markedly reduced. But the industry seems to be doing quite
well, if I may make that observation.

I have two substantive things I want to pursue. One is the stat-
ute which lays down the benchmark about these fees, which pro-
vides that the Commission shall in accordance with this subsection
collect registration fees that are designed to recover the cost to the
Government of the securities registration process and costs related
to such process including enforcement activities, policy and rule-
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making activities, administration, legal services, and international
regulatory activities.

I understand that there are a number of Federal agencies with
which the enforcement division of the SEC cooperates on their in-
vestigations, which themselves therefore incur costs in meeting this
statutory mandate of the costs related to such process including
enforcement activities. Is that correct?

Ms. UNGER. Yes.

Senator SARBANES. So if we were really trying to define on a
straight pass-through, as it were, those costs probably need to be
entered into the calculation.

Ms. UNGER. The costs of cooperating with the other agencies?

Senator SARBANES. No, not your cost. The cost of the other agen-
cies from cooperating with you and carrying out your enforcement
activities.

Ms. UNGER. Well, I think one of the agencies we cooperate with
most extensively is the Justice Department, which comes out of the
same Commerce—State—Justice pool of money. They generally con-
duct a criminal investigation, whereas we conduct a civil investiga-
tion. If we had criminal authority, certainly we would be pleased
to conduct both investigations. But in point of fact, generally they
pick the most egregious cases, and there has been a lot of competi-
tion among the different attorneys general, State and Federal, in
terms of who has jurisdiction over the securities cases, particularly
in New York.

Senator SARBANES. But if the rationale of the fees, which is now
argued we should adhere to as provided in the statute, so we do
not make it a source of money for the general fund—if the rationale
for the fees is to recover the cost to the Government—not to the
SEC, to the Government—and I am reading from the statute, of
the securities registration process and costs related to such process,
including enforcement activities, wouldn’t it be reasonable to cal-
culate the costs which these cooperating agencies incur in order to
help the SEC carry out its responsibilities?

Ms. UNGER. With all due respect, I don’t think I agree with that.
The SEC is a law enforcement agency. I think we are equipped to
carry out our enforcement actions with or without the Justice De-
partment. Again, we have different remedies available to us. So to
the extent that we use our full array of remedies, we are carrying
out our responsibility as charged by Congress in the 1934 Act,
which is where we come from, which is where we were chartered.

To the extent the Justice Department has taken a keen interest
in prosecuting white collar crime cases to make a bigger point and
provide greater deterrence and have a greater array of cases and
expertise in their offices, we do work together. We give the Justice
Department in New York a substantial sum of money in order to
carry out our enforcement activities. So, I think what you are talk-
ing about already takes place.

Senator SARBANES. Now, that is an interesting point. Are you as-
serting that the other agencies are reimbursed by the SEC for any
activities they carry out in the course of costs related to the en-
forcement activities related to the registration process? Is that your
standard practice to reimburse all these various agencies? Not just
Justice, but Treasury, FTC, and so forth and so on?
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Ms. UNGER. For the entire time I worked in the enforcement di-
vision and the entire time I have been a Commissioner, I have the
list that I think you are referring to. I have not seen a large num-
ber of cases where we have cooperated with these agencies to the
extent where they would need to be reimbursed. Again, we are a
law enforcement agency. We have a different mission than the
bank regulators who are protecting safety and soundness.

Senator SARBANES. Does the SEC think that their budget is
where it should be, or does the SEC think that your own budget
should be larger?

Ms. UNGER. I think we had requested $567 million for our budget
this year, and I believe we are getting in the area of $438 million,
possibly $467 million. There is always room for expansion.

But to the extent that we can, back to your other question, work
with the Justice Department in delivering our efforts against fraud
and making our point stronger, then we have devoted resources to
that in terms of our budget.

Senator SARBANES. Mr. Chairman, let me just make this observa-
tion and I will close.

Chairman GRAMM. Sure. Go ahead.

Senator SARBANES. First of all, I think you had left the room. I
see where the parade is going, and I appreciate that despite Jack
Lew’s warnings and others about the broader fiscal impact that,
you know, this is proceeding down that course. However, I do think
that if the rationale for doing that is to adhere to this link-up, that
two things need to be very carefully considered. First, what is an
appropriate level of budget for the SEC itself if we are going to
drop the fees so we don’t go down so far that we are not able to
meet providing an appropriate SEC budget? Second, the extent to
which we need to factor in other costs incurred by the Government
in order to meet the charges or the responsibilities set out under
the statute.

Both of those I appreciate are a much lower order of magnitude
with respect to the bigger question. But nevertheless, they both go
to effectively carrying out the securities laws, and I think we need
to keep that very much in mind in terms of what levels we go to.

Chairman GRAMM. Senator Sarbanes, I think that is something
we should look at and we will try to look at it. Let me just ask a
quick question related to this. Now the SEC imposes fines?

Ms. UNGER. That is correct.

Chairman GRAMM. Where does that money go?

Ms. UNGER. Into the general revenue.

Chairman GRAMM. I think that in terms of law enforcement, we
have to look at the fines and try to get a measure. If you are pay-
ing the U.S. Attorney in New York for their participation, that is
covered. To the extent that it is not covered, I think it is a legiti-
mate question to look at. But we also have to take into account
fines that you are collecting as part of the process.

Ms. UNGER. Just for a point of clarification, though, we do not
generally refer cases to these agencies. They refer cases to us. We
are the ones who carry out anything relating to the Federal securi-
ties laws. It would not be the Food and Drug Administration or
anything like that.
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To the extent that they have a lead or a tip or something that
they think we should pursue, yes. And to the extent that they
might have some particular expertise in a case, then I would as-
sume yes also. But it is really the exception more than the rule.
We have tried to work more with the States and the SRO’s to avoid
duplicating enforcement cases and to make everybody’s resources
more effective.

Chairman GRAMM. I assume you would do the same. That if you
saw something that looked criminal outside the securities laws.

Ms. UNGER. Absolutely.

Chairman GRAMM. It would be helpful to the Committee if you
would get for us an annual, maybe go back 10 years of what the
aggregate level of fines have been on an annual basis. I think that
would help us.

Senator Schumer.

STATEMENT OF SENATOR CHARLES E. SCHUMER

Senator SCHUMER. Thank you, Mr. Chairman. And I am part of
the parade as the lead democratic sponsor on this bill. I would just
make an observation about the bill before I ask a question.

It is true what Jack Lew says in terms of money going to one
fund or another. But if we wanted to tax securities transactions
directly, then we should do it. In these days of international com-
petition, where we really run into danger that the place where se-
curities is traded ends up in London or Frankfurt or Hong Kong,
or somewhere else, I think we should be really careful about that.
That is one of the reasons I support this bill.

I think later Mr. Forney will testify that he believes that this
could be a real albatross in terms of our American market’s re-
newed competition against foreign markets. And that is another
reason to be for this proposal.

I have one question on a somewhat tangentially-related matter,
to be honest, but I would like your view while you are here. I have
heard a lot of griping on Wall Street among traders, specialists, et
al., about decimalization. In fact, I think the New York Stock Ex-
change is having a meeting to discuss it Friday. I, for one, was
never sold on the great merits of decimalization, given some of the
problems it might create.

Are you content with how the implementation is going? Do you
see any problems, particularly with finding sticking points? Is the
consumer benefiting from decimalization the way he and she were
supposed to?

Ms. UNGER. I am not sure if they are benefiting the way they
were supposed to, and I think certainly there needs to be a little
more time before we can definitively say what the impact is.

There are two things that I have observed in the course of the
implementation of decimals or decimalization. One is the multiple
price points that decimals produces could result in higher trans-
action costs, I believe, for a retail investor. The other is what insti-
tutional investors are calling being pennied. That their orders are
being stepped in front of by specialists or market makers at only
one cent, when it is a lot cheaper to do than it was in the sixteenth
environment.
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I think those are two issues that I will continue to look at closely.
We have had a number of roundtables on decimals, and we are
planning to have another one, when it is an appropriate time, prob-
ably after Nasdaq implements their decimals program, and we will
report back to you.

Senator GRAMM. If the Senator would yield, I just want to tell
my colleagues, we do have a vote on. It is my understanding from
the cloakroom that this is going to be an extended vote; that they
are holding it for people who are off the Hill. I would suggest that
we have the two Members who have not questioned go ahead and
do their questioning. Senator Corzine, you will be the last ques-
tioner on this panel. Then what I would like to do is just recess
the Committee at that point and I would have Senator Corzine do
that, and then our second panel can come up, and as soon as I get
back, we will start that second panel.

Senator SCHUMER. I want to do one follow-up, Mr. Chairman.

I guess it is fair to say right now that decimalization or decimals,
I guess is the easier way to put it, is not a smashing success. There
are some questions out there about how it is working?

Ms. UNGER. Again, I think we need to take more time to see ex-
actly what the impact will be. I don’t know how smashing a success
it was; it would depend on your expectations, I believe. I think it
is fine, and there are some issues that we need to look at closely
to make sure it is better.

Senator SCHUMER. Thank you, Mr. Chairman.

We are paralyzed.

Ms. UNGER. Who’s in charge?

Senator CARPER. Why don’t we pass something while we are
here, Jon?

[Laughter.]

Ms. UNGER. This bill would be okay.

COMMENTS OF SENATOR THOMAS R. CARPER

Senator CARPER. Some of us are newer Members around here
than others. In your testimony, you speak of your gratitude to the
Committee for their understanding of the challenges that you face
with respect to compensation and being able to attract and retain
qualified staff. I am new on this side of Capitol Hill, and would ap-
preciate it if you would just take a minute or so, for my benefit,
and talk to me about the difficulty you have had in attracting and
keeping good people.

Ms. UNGER. I mentioned in my oral testimony that while most
of the Government has experienced about a 7 percent attrition rate,
the SEC has experienced a substantial amount more, and I do have
a chart actually, which if you want me to can be made a part of
the record.

Senator SCHUMER. Without objection.

Ms. UNGER. I would be happy to.

For fiscal year 2000, we lost 17.47 percent of our attorneys while
the rest of the Government lost about 6.7 percent. Again, we are
seeing a large number of the attorneys who are specialized in the
area of securities law move sometimes to other governmental agen-
cies, which are paying, as I said, 24 to 39 percent more. Certainly
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it is also hard to compete with what a lot of the law firms are pay-
ing for first year salaries.

I did say that I do not think people work at the SEC for the
money, and obviously, no one who works in the Government works
for the money. But, when there is such a disparity as exists be-
tween the SEC and the rest of the Federal financial regulators, not
only do we have a hard time attracting the talented and qualified
people that we need, there is a morale problem with the people
who are at the agency in terms of seeing what their colleagues else-
where are making, and I wouldn’t say they are feeling like second
class citizens, but, you know, we feel that we are a very qualified
agency and that we have a very important mission to fulfill. And
so to be compensated accordingly would mean a great deal to these
individuals who are there now, and also it would really help attract
additional talent. We have a number of vacant positions open now
for that very reason, and I have the number here. We have a total
of 3,037 full time employees, but we have 3,285 slots. We are hav-
ing a hard time filling those slots.

Senator CARPER. Help me again with the numbers in terms of
the impact on the budget, revenues to the Federal Government
that the passage of this bill would create. Did I hear someone say
$14 billion over the next years? Did someone say that?

Ms. UNGER. Senator Sarbanes was talking about the fact that,
right now, the offsetting collections that the Commission generates
are substantial, and we are funded out of offsetting collections. A
portion of our fees go into general revenue, and a portion go into
offsetting collections. At the end of this bill cycle, we will be fully
funded from offsetting collections, and none of the fees will be
going into general revenue. And so we are going from substantial
amounts of money into general revenue to eventually zero.

But that is at the out years of this bill. This bill goes through
2011, and I did mention to Senator Sarbanes, after 2011, we will
be fully funded at an authorization level set by this Committee
that would equal the amount of offsetting collections, so we would
have to set our fees according to our authorization.

The objection is that the money, the excess fees that we have
been producing since 1983 will no longer be going into the general
pot of money for Commerce—State—Justice that have been used to
fund, in part at least, some other programs.

Senator CARPER. Right. I don’t recall exactly how many other
Committees there are, but there must be a dozen or so Committees,
and if every Committee would pass legislation that would change,
really net the revenue to the Federal Government by $14 billion
over the next 10 years, that would be $140 billion.

My sense in listening to the questioning of some of the other
Members is that this bill’s likely to be adopted, and likely to be
passed. My hope is that we are the only Committee that tries this
because, if not, we are going to have a much smaller piece of pie
to use for a tax cut than a lot of people are talking about. That is
not your worry here, but that is something that needs to be said
on the record.

Ms. UNGER. It is a concern. I think the optics of the bill from
that perspective make it somewhat difficult but if you consider that
this is a tax on capital formation and investors, then it is a tax cut
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in a different way. If you go back to the statutory language that
sets our fees to cover the costs of securities transactions and pre-
venting fraud and everything else, then there is certainly an equity
argument to be made.

Senator CARPER. If even eight Committees were to pass legisla-
tion that had a similar kind of impact, ironically, that would add
up to the same amount of money that we are talking about using
on these extenders, the R&D tax credit and a variety of others that
need to be extended that are about to expire, so it adds up to be
real money, we have to be mindful of it.

Ms. UNGER. I wonder how many other agencies bring in so much
in terms of revenue?

Senator CARPER. I honestly don’t know. Good question. That hav-
ing been said, you mentioned that most people don’t work here in
Government for the salary. This guy does. And we are delighted
that he is here.

STATEMENT OF SENATOR JON S. CORZINE

Senator CORZINE. Let me just say this is like most of my meet-
ings at Goldman, Sachs. Everybody just left.

Also I will be recusing myself on this because there might be the
perception of misinterpretation of why I might be voting for some-
thing. In addition, I want to make a couple of observations and
make them quickly, because we have to go vote.

I embrace this pay equity element enormously. I think the kind
of turnover rates that you cited, 16 and 17 percent and the number
of vacancies is a real potential tax on investors from the lack of
abilit%y to fulfill the mission of the SEC, which I have great admira-
tion for.

I think the point that Senator Sarbanes was drawing out with
regard to the appropriate level of the budget to fulfill the SEC’s
mission effectively for investor protection and to make sure that
you carry out all the various missions, I think could be questioned
whether we have that set right, the $100 million that you talked
about relative to your request versus appropriations and whether
there is timely and effective ability to deliver on the mission just
because of the lack of resources.

Some of it because of parity, some of it just because of maybe
there is not as broad an investment in the role of the SEC that I
think might be necessary.

Occasionally I felt that when audits or other things were going
on from firsthand experience.

If I look at that chart, it looks like some of the budget projections
I also think I have seen at an old firm that I worked at and I
would have called that a trees grows to the sky chart. I question
because if you look at where SEC fee collections are relative to the
budget, up until about 1995, some gap, but not the kind that
produce $14 billion over 10 years, we have had an extraordinary
period in securities markets both in the underlying transactions
and the new issue market mergers. And one could wonder whether
we have gauged this properly for a more normalized event, and I
certainly wouldn’t plan my business looking at a chart like this
without wondering whether historical relationships might be more
appropriate and looking at the 1995 issue might be one of those.
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Finally, just for all of those that would make the case that sort
of what it 1s turned into, a transaction tax is an albatross, I wonder
why we have had so much volume occur in the marketplace, and
whether there is sometimes stretching of what the argumentation
would be.

As I said, I am recusing myself, and I probably would come out
very favorably in that, but I do think there are some observations
in here about carrying out the mission that go beyond the parity
question.

And if you don’t mind——

Ms. UNGER. Do you want me to respond to any of that?

Senator CORZINE. I would love to except they tell me I am going
to miss a vote. Then I won’t be back here to hassle you the next
time.

Ms. UNGER. Certainly if you have any questions that you want
to submit, I can send you a written response.

Senator CORZINE. Right. I really do think you need, if I had the
time to be here, I would like to deal with, we have gone through
a clearly attractive period in securities markets and is the adjust-
ment, does it take into account the consideration that you might
have a dramatic falloff in volume which might not be supported
over a longer period of time, which I think any practical business
approach to this would want to see one do, not just collect the
dough for the general revenues.

Ms. UNGER. The short answer is yes. There is a mechanism built
in to take care of that.

Senator CORZINE. Good.

Ms. UNGER. Thank you.

Senator CARPER. The Committee is in recess. We did it together.

Senator ENZI [Presiding]. We will begin again, and I will begin
by welcoming the second panel. We will change the order just a lit-
tle bit because of airline connections.

First will be Mr. James Burton, who is the CEO of California
Public Employees Retirement System. Then Mr. Marc Lackritz,
who is the President of the Securities Industries Association and
then Mr. Leopold Korins, who is the President and CEO of Security
Traders Association.

Mr. Burton.

STATEMENT OF JAMES E. BURTON
CHIEF EXECUTIVE OFFICER
CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT SYSTEM
(CalPERS)

Mr. BURTON. Thank you, Mr. Chairman and Members of the
Committee.

My name is James Burton. I am the Chief Executive Officer of
CalPERS. I do appreciate the opportunity to testify before the Com-
mittee today. We are the largest public pension fund in the United
States with assets of $165 billion. Our plan has 864,000 active
workers and 356,000 retired employees. We pay approximately $4.8
billion in annual CalPERS retirement benefits.

We administer this plan on behalf of 2,480 governmental entities
in California. We have a well-diversified portfolio and we are rep-
resented in every conceivable asset class.



16

I am here to support S. 143, the Competitive Market Supervision
Act. We believe this measure would benefit large and small inves-
tors alike by reducing the cost of securities transactions that both
types of investors must pay. We also support S.143 because it
would enhance the ability of the SEC to attract and retain expert
staff that is responsible for protecting investors and ensuring ac-
countability and integrity in our markets.

We understand that the Commission staff turnover rate is con-
siderably higher than that of other financial regulatory agencies.
The Committee heard testimony last year that the attrition rate at
the SEC is about 13 percent, while the Federal Reserve Board and
others only lose about 5 percent of their staff each year.

Today, Acting SEC Chair Laura Unger told the Committee that
the Commission has lost 30 percent of its attorneys and account-
ants over the past 2 years. As a large institutional investor,
CalPERS is troubled by this kind of turnover of the SEC’s profes-
sional staff. As a CEO, I can understand the added pressure it
places on other staff members who must pick up the slack, even
as essential responsibilities are unmet. CalPERS is pleased to sup-
port a measure that would help the SEC solve this problem.

We also urge the Committee to be certain that there is a stable
funding source for the SEC. This, too, is crucial for the agency to
attract and retain talented people.

Next, I would like to address the securities transaction fees re-
duction element of S. 143. Our internally managed U.S. equity port-
folio turnover rate is approximately 10 percent a year. This lower-
than-average rate is based on our passive investment strategy
which seeks to replicate the Wilshire 2500 Index.

We also allocate a portion of our U.S. equity portfolio to external
managers whose turnover rate is much higher. Because we do not
trade as frequently as mutual funds, or even as often as other pub-
lic pension plans, our savings and transaction fees from S.143
won’t be as great as others. It will be about $342,000 annually. But
what is important to us is that this becomes essentially reduction
in taxpayer costs.

Let me explain. CalPERS’ actuaries make a number of projec-
tions to determine how much the plan needs in contributions today
in order to pay beneficiaries in the future. While employee con-
tributions remain constant, employer contributions are adjusted
based on actuarial estimates. To the extent CalPERS’ administra-
tive costs are reduced, through fee reductions, for example, actu-
arial guidelines require employer contributions to be decreased.
Dollars not spent on administrative costs are invested. For Cali-
fornia taxpayers who fund State and local public agencies, these
savings translate into a smaller tax burden.

Mr. Chairman, the CalPERS’ Board of Administration passed a
resolution in support of last year’s bill and remains strongly sup-
portive of both transaction fee reductions and SEC pay parity.

I am pleased to testify in support of S.143 and urge the Com-
mittee to move the bill as quickly as possible. Thank you.

Senator ENzI. Thank you for providing your testimony. I know
that you do have to leave. We appreciate the effort that you have
gone to, to help us build this part of the record, which is a crucial
part of getting any of the bills passed.
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I am sure that there will be some questions for you, but we will
get those to you, if you would respond to them and get them back
to us(,1 we would appreciate that so that they can be a part of the
record.

Mr. BURTON. Yes, sir. Thank you for the accommodation and we
will respond fully for the record.

Senator ENzI. Thank you.

Mr. Lackritz.

STATEMENT OF MARC LACKRITZ, PRESIDENT
SECURITIES INDUSTRY ASSOCIATION

Mr. LACKRITZ. Thank you, Senator Enzi.

If T could start off by borrowing a line from the old broadway
play, “I am Not Rappaport,” and I am not Gorman. Unfortunately
our witness today was going to be our Vice Chairman of SIA, Lon
Gorman, who is a Vice Chairman of Schwab and President of
Schwab Capital Markets, and is an expert in trading and market
structure. He is our Vice Chairman and also a Cochairman of our
Market Structure Committee. With the closing of the airports, un-
fortunately his plane was diverted back to New York, so he sends
his apologies. Unfortunately, you don’t have the varsity in front of
you today, but I will do the best I can to testify in terms of our
position on this.

We strongly support S. 143, the Competitive Market Supervision
Act of 2001, which was recently introduced by Senator Gramm and
Senator Schumer. We believe the time has come for Congress to re-
examine the issue of SEC fees, because the basic assumptions un-
derlying the current fee structure have changed dramatically. The
fees were implemented several years ago to fund the cost of regu-
lating the securities markets—essentially to ensure that the SEC
had enough funding to adequately perform its regulatory duties,
hire and retain the best staff, and cover the agency’s operating ex-
penses. Today, of course, the fees collected exceed that cost by 500
percent or more. It is time to bring securities transaction fees back
in line with the cost of regulation.

Whenever an individual sells shares, the brokerage firm puts a
line item on the trade confirmation for securities transaction fees.
As you know, the fee is charged on sell transactions, so that every
time an investor sells shares, a debit appears on their confirmation
reflecting the amount of the fee. To the individual investor, the fees
may seem relatively insignificant—on a small trade, they can
amount to just pennies, maybe a few dollars on a larger trade. But
do they ever add up, Mr. Chairman. Last year, so-called Section 31
fees and other securities transaction fees provided an estimated
$2.27 billion in revenue to the Federal Treasury. The budget of the
SEC, however, was $377 million, meaning that investors paid $1.9
billion more in fees than was necessary just last year.

The securities industry strongly supports adequate funding of the
SEC. Our U.S. capital markets are the envy of the world, in no
small part because we have the most sophisticated and professional
regulatory system in the world. Proper oversight of the securities
markets 1s absolutely critical to investor confidence. The industry
agreed several years ago to pay additional transaction fees in order
to provide Congress with a more reliable source of funding for the
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SEC. But no one expected the staggering growth in market activity
in the years since 1996 legislation that established the current fee
system. Trading volume on the New York Stock Exchange and on
the Nasdaq has roughly doubled in the last 4 years, sending trans-
action fees skyrocketing. These securities transaction fees should
continue to be collected to the degree necessary to ensure that the
SEC is fully funded and able to carry out its very important re-
sponsibilities.

But it is clearly not in the interest of investors for these fees to
so grossly surpass the cost of regulation. These fees drain ca